Historic,  archived  document 

Do  not  assume  content  reflects  current 
scientific  knowledge,  policies,  or  practices 


/).Z?<3'37 


LIBRARY 

..* •*■  ,.,  ■*  ■ 

i,     FEB  1 


t'!' 


I,  DEPARTMENT  Of  M3RSCUITUKI 


doing  business 
the  PACA  way. . 


pointers  on  trading  practices 

prescribed  by  the 

Perishable  Agricultural  Commodities  Act 


• 


U.S.  DEPARTMENT  OF  AGRICULTURE 
AGRICULTURAL  MARKETING  SERVICE 
FRUIT  AND  VEGETABLE  DIVISION 
AMS-358  JANUARY    1960 


doing  business 
the  PACA  way. . . 


pointers  on  trading  practices 

prescribed  by  the 

Perishable  Agricultural  Commodities  Act 


by   S.R.  Smith,  Director 
Fruit  and   Vegetable   Division 


This  series  of  articles  was  prepared  by  the  Agri- 
cultural Marketing  Service  at  the  request  of 
Mr.  R.  V.  Whiting,  Editor,  The  Packer.  They 
are  intended  to  provide  the  fresh  fruit  and  vege- 
table industry  with  basic  information  about  sound 
trading  practices  conducted  in  accordance  with 
principles  laid  down  in  the  Perishable  Agricul- 
tural Commodities  Act  and  the  regulations  issued 
under  it.  The  articles  appeared  in  issues  of  The 
Packer  from  July  1959  to  January  1960. 


CONTENTS 

Chapter  Page 

1  IN   THE  BEGINNING 1 

Why  this  series? 

2  PACA  HAS   TWO  R'S     2 

PACA  rights  and  responsibilities 

3  TRADING  IN   THE   TOWER  OF  BABEL    ....      4 

Trade  terms  and  definitions 

4  CONTRACT,  CONTRACT,  WHO'S  GOT 

THE   CONTRACT 5 

Importance  of  contracts 

5  WHEN  YOU   TALK  -   WRITE ! 7 

Reduce  oral  contracts  to  writing 

6  PEEP  SHOW     9 

Inspection  en  route 

7  A  LITTLE   TRUST  IN  ALL  YOU  DO 11 

Suitable  shipping  condition 

8  COTTON  DRESSES   TO  CARROTS 13 

Suitable  shipping  condition,  continued 

9  BLINDMAN'S  BUFF 15 

Suitable  shipping  condition,  concluded 

10  PUT  IT  ON  THE   LINE 17 

Unjustified  failure  to  ship 

11  ONE  ROTTEN  APPLE 19 

Good  delivery  on  f.o.b.  sales 

12  INSPECTION  P'S  AND  Q'S 20 

Types  of  terminal  market  inspection 

13  A  SPECIAL  FELLOW 23 

Commission  merchants 

14  PLAYERS  MUST  WEAR  NUMBERS 25 

Commission  merchants,  continued 

15  WHO  SAYS  IT'S  JUNK? 27 

Commission  merchants,  continued 


CONTENTS— Continued 

Chapter  Page 

16  JUST   THE   FACTS,  MA'AM! 29 

Commission  merchants,  concluded 

17  THE    THIRD  MAN 32 

Functions  of  brokers 

18  SHED   THE   LIGHT     34 

Brokers'  confirmation  of  sales 

19  PAY  YOUR   HIRED  HAND 36 

Brokerage  fees  and  charges 

20  WHO  PAYS  FOR   THE   PUMPKINS? 39 

Guarantees  of  payment 

21  DOING  WHAT  COMES  NATURALLY 41 

Legal  acceptance  and  rejection 

22  A  BIRD  IN   THE   HAND 43 

Slow  pay 

23  WHO  MADE  A  NEW  DEAL? 46 

Accord  and  satisfaction 

24  IT  AIN'T  NECESSARILY  SO 48 

Misbranding 

25  NO  POUND  OF   FLESH 51 

Informal  settlements 

26  SOUP  AND   FISH 53 

Formal  proceedings 

27  THE   BIG  STICK 56 

Disciplinary  action 

28  SHOW  PEOPLE    THE  LIGHT 58 

Publishing  the  facts 

29  THE   END  IS  JUST   THE   BEGINNING 61 

Conclusion 


Chapter  1 
)  IN  THE  BEGINNING 

Why  this  series? 

In  the  30  years  that  the  Perishable  Agricultural 
Commodities  Act  has  been  on  the  books,  there  have  been 
thousands  of  words  written  about  it  —  explaining  it,  dis- 
cussing it,  cussing  it.  Yet  in  all  those  years  and  all  those 
words,  the  purpose  of  PACAwas  never  more  clearly  ex- 
pressed than  in  just  nine  words  by  Clarence  W.  Kitchen, 
spoken  in  1929  when  the  original  legislation  was  being 
considered  by  Congress: 

"You  must  not  steal,  and  you  must  not  lie." 

If  those  words  have  a  familiar  ring,  that's  because, 
as  Mr.  Kitchen  pointed  out,  he  was  simply  putting  into 
modern  English  two  of  the  Ten  Commandments  that  are 
as  old  as  our  civilization. 

f  Since  the  produce  business  is  a  highly  specialized 

one  with  its  own  methods,  practices,  and  problems,  the 
industry  created  PACA  as  a  service,  to  provide  machin- 
ery for  the  settlement  of  differences  of  opinion  between 
honest  men,  and  to  deal  with  the  dishonest  ones.  Essen- 
tially, the  Act  and  all  its  regulations  are  simply  the 
means  to  an  end:  the  maintenance  of  a  sound,  clean, 
efficient  industry. 

From  1929  to  1959,  the  industry  has  seen  startling 
changes  in  the  market  structure  and  distribution  prac- 
tices for  produce,  and  the  entrance  of  a  new  generation 
into  the  business.  While  the  underlying  purpose  of  PACA 
is  timeless,  what  about  the  PACA  machinery?  Does  it 
need  some  1959  chrome  trim,  tailf ins  and  supercharger  ? 
Or  has  some  of  the  incoming  generation  not  yet  learned 
the  inner  working  of  the  existing  model  ? 

Some    of   both,    apparently.     That  PACA  provides 

necessary  services  to  the  produce    business  was  re- 

k  affirmed  by  industry  leaders  at  meetings  in  June  of  1958 

*  and  again  in  January  1959.  At  those  meetings,  this  PACA 


Industry  Conference  Group  discussed  what  those  serv- 
ices are,  the  way  they're  provided,  how  they  can  be 
improved,  and  how  individuals  can  help  themselves  by 
"Doing  Business  the  PACA  Way." 

This  series  of  informal,  informative  articles  is  an 
outgrowth  of  those  sessions.  The  subjects  tobe  covered 
were  discussed  and  reviewed  by  the  industry  represent- 
atives, and  are  topics  uppermost  in  your  minds. 

In  these  articles,  we'll  examine  the  PACA  machin- 
ery to  show  you  its  working  parts,  and  how  you  can  make 
it  work  for  you  and  for  the  industry.  Only  through  frank 
discussion  can  there  be  better  understanding  and  appre- 
ciation of  the  PACA  way  of  doing  business. 


Chapter  2 
PACA  HAS  TWO  R'S 

PACA  rights  and  responsibilities 

Very  few  people  read  laws,  deeds,  or  insurance 
policies.  All  of  them  are  written  in  a  legal  language  that 
discourages  the  casual  reader.  The  Perishable  Agri- 
cultural Commodities  Act  is  that  way,  too,  of  course. 
But  all  the  words  can  be  boiled  down  to  a  couple  of  pretty 
important  ones  that  have  real  meaning  for  everyone  in 
the  fruit  and  vegetable  business.  You  might  call  them 
the  "two  R's  of  PACA." 

They  are:  Rights  and  Responsibilities  .  .  .  And  you 
can't  have  one  without  the  other,  in  the  produce  business 
or  any  other  business. 

All  that  the  Act  and  its  regulations  do  is  spell  out 
the  rights  and  responsibilities  that  the  produce  industry 
feels  are  needed  to  put  everyone  on  an  equal  basis.  The 
rules  provide  a  handy  guide  to  the  sound,  efficient  —  the 
right  —  way  to  conduct  your  business. 


Industry  leaders,  meeting  in  June  1958  and  January 
1959  with  the  USDA  folks  who  administer  PACA,  dis- 
cussed these  rights  and  responsibilities.  This  PACA 
Industry  Conference  Group  felt  that  full  discussion  and 
explanation  of  them  would  result  in  better  understanding 
of  the  PACA  way. 

Your  rights  under  PACA  start  with  the  right  to  em- 
ploy the  PACA  service,  at  no  charge.  Often  overlooked 
is  the  fact  that  the  PACA  machinery  works  both  forward 
and  backward  —  you  can  use  it  to  make  the  other  fellow 
live  up  to  his  responsibilities,  and  you  can  also  use  it  to 
help  clear  yourself  when  the  other  fellow  accuses  you  of 
being  off  base. 

As  a  member  of  an  important  industry,  you  have  the 
right  to  a  voice  in  adjusting  the  PACA  machinery,  when 
changes  in  the  law  or  regulations  seem  necessary  for 
the  general  good.  In  a  later  article  in  this  series,  the 
rule -making  procedure  and  your  role  in  it  will  be 
described. 

As  we  said,  though,  rights  and  responsibilities  go 
together.  You  have  the  responsibility  of  maintaining 
records,  for  example,  that  will  protect  both  your  rights 
and  the  rights  of  the  people  with  whom  you  do  business. 
If  you  handle  goods  and  money  for  other  people,  it's 
your  responsibility  to  turn  over  promptly  what  belongs 
to  them.  When  you  make  a  bargain,  it's  your  responsi- 
bility to  live  up  to  it. 

In  short,  it's  your  responsibility  to  do  business  the 
PACA  way  if  you  want  to  enjoy  your  rights  under  PACA. 


Chapter  3 
TRADING  IN  THE  TOWER  OF  BABEL 
Trade  terms  and  definitions 


You've  all  heard  the  expression,  "When  in  Rome, 
do  as  the  Romans  do."  And  we  all  know  that  we  get  along 
better  in  a  new  locality  after  we  learn  the  local  customs 
and  habits. 

Likewise,  we  know  that  each  occupation  and  industry 
has  its  own  methods,  words,  and  customs.  And,  again, 
the  newcomer  finds  it  necessary  to  learn  those  methods, 
words,  and  customs,  or  he  finds  himself  working  in  a 
sort  of  Tower  of  Babel. 

The  fresh  fruit  and  vegetable  industry  is  as  spe- 
cialized as  any  occupation,  and  has  its  own  trade 
expressions  to  suit  its  needs.  But  the  meaning  of  terms 
or  words  in  contracts  are  important.  All  too  frequently, 
we  find  that  misunderstandings  arise  because  the  same 
words  may  mean  different  things  to  different  people  in 
the  same  industry. 

That's  why,  in  order  to  administer  the  PAC  Act 
effectively,  trade  terms  first  had  to  be  defined,  so  that 
everyone  concerned  would  know  their  meaning  when  they 
appeared  in  a  contract  or  communication  involved  in  any 
PAC  A  action.  Some  38  trade  terms  are  defined  in  the 
regulations,  and  give  the  industry  helpful  working  tools 
to  be  used  in  the  daily  business. 

Those  who  do  business  the  PAC  A  way,  use  the  trade 
terms  for  their  own  protection  and  to  deal  fairly  with 
their  customers  and  suppliers. 

Just  for  example,  take  the  terms  "Immediate  ship- 
ment," "Quick  shipment,"  "Prompt  shipment"  or  "Ship- 
ment as  soon  as  possible."  In  our  non-professional 
lives,  we  use  "immediately"  and  "promptly"  to  mean 
about  the  same  thing,  and  we  frequently  urge  people  to 
do  something  as  soon  as  possible,  in  the  hope  they'll  be 
prompt  in  attending  to  it.    But  in  a  fruit  and  vegetable 


contract,   each  of  those  trade  terms  has  a  very  definite 
time  limit. 

Throughout  this  series,  we'll  be  referring  to  some 
of  the  trade  terms,  and  from  time  to  time,  we'll  talk 
about  their  meaning.  These  trade  terms  and  definitions 
are  very  important  to  the  proper  conduct  of  your  busi- 
ness —  they  give  everyone  a  specialized  language  that 
can  go  a  long  way  toward  avoiding  misunderstandings 
and  complaints. 

If  you  want  information  on  the  definitions  of  these 
terms,  just  drop  a  line  to  —  the  Fruit  and  Vegetable 
Division,  Regulatory  Branch,  Agricultural  Marketing 
Service,  Washington  25,  D.C.  —  and  ask  for  it.  We'll 
send  you  a  handy  leaflet  that  you  can  keep  right  by  your 
telephone. 

Chapter  4 
CONTRACT,  CONTRACT,  WHO'S  GOT  THE  CONTRACT? 
Importance  of  contracts 

Back  in  what  we  like  to  think  of  as  "the  good  old 
days,"  farmers  simply  drove  a  wagonload  of  produce  to 
town,  showed  it  to  prospective  buyers,  dickered  a  while, 
and  sooner  or  later  sold  it.  There  must  have  been  times 
when  the  grower  felt  he  should  have  received  a  better 
price  —  and  times,  too,  when  the  buyer  later  discovered 
a  few  rocks  in  the  potato  sacks  or  some  cleverly  con- 
cealed inferior  produce. 

But  the  deals  were  made  on  a  personal  inspection 
basis,  and  if  either  party  later  felt  he'd  been  gypped, 
about  the  only  thing  to  do  was  chalk  it  up  to  experience 
and  deal  with  someone  else  the  next  time. 

Now  we  have  rapid  transportation,  efficient  refrig- 
eration, and  specialized  production  areas  at  great  dis- 
tances from  consuming  areas.  In  this  mid-twentieth 
century,  produce  buyers  and  sellers  may  trade  for  years 


and  never  meet  each  other  in  person.  Uniform  grade 
standards  and  trade  terms  have  been  developed  by  the 
industry  to  simplify  cross-country  dealing.  Contracts 
in  writing  have  replaced  the  "horse-trading"  of  years 
gone  by. 

Well  .  .  .  sometimes! 

Fact  is,  a  few  years  of  listening  to  the  complaints 
that  come  into  PACA  offices  make  us  wonder  if  a  lot  of 
"contracts"  nowadays  aren't  really  horse-trading  in 
modern  dress.  Frequently  the  only  noticeable  difference 
is  that  the  produce  is  lugged  to  town  by  transcontinental 
railroad,  instead  of  the  horse  and  wagon,  and  the  dicker- 
ing is  done  by  telephone  instead  of  in  person. 

When  does  a  mutual  agreement  become  a  binding 
contract?  Of  course,  contracts  —valid  purchase  and 
sale  agreements,  that  is  —  cover  a  pretty  broad  range  of 
situations.  At  one  end  of  the  scale  is  the  simple  "f.o.b." 
sale  and  at  the  other  end  are  the  "f.o.b.  acceptance  final" 
contracts.  Obviously,  to  have  an  enforceable  contract 
it  is  advisable  to  have  the  important  details  of  the  agree- 
ment such  as  price,  quality,  quantity,  etc.,  spelled  out 
in  writing  with  copies  to  each  party.  The  failure  to  con- 
firm an  agreement  in  writing  is  the  cause  of  many  dis- 
putes and  misunderstandings. 


Some  shippers  are  so  anxious  to  make  a  sale  they 
refuse  to  take  "no"  for  an  answer.  They  tell  their  re- 
luctant customer,  "Just  let  me  roll  the  car  in  to  you,  and 
when  you  see  the  fine  quality  I'm  sure  you  will  buy  it." 
So  the  car  is  shipped.  When  it  arrives,  the  prospective 
buyer  does  not  want  it  and  rejects  the  car.  In  such 
cases,  there  is  no  question  about  the  right  to  reject 
since  the  customer  never  agreed  to  buy  the  load.  Ship- 
ping produce  on  "approval"  is  horse-trading. 

Also,  it  is  sad  but  true  that  many  dealers  never  take 
the  time  to  study  the  PACA  trade  terms  in  order  to  know 
their  rights  and  responsibilities  under  the  terms.  It  is 
not  difficult  to  understand  why  they  are  frequently  in- 
volved in  disputes. 


If  two  parties  make  a  binding  contract  and  one  of 
the  parties  decides  later  that  he  will  reject  the  ship- 
ment without  a  valid  reason,  damages  can  be  recovered 
by  filing  a  complaint  under  the  PACA.  However,  no  one 
can  help  the  man  who  will  not  help  himself. 

Shipping  produce  for  a  "look-see"  is  horse-trading. 
Horse-trading  may  be  all  right  for  trading  horses,  but 
in  the  produce  business,  the  PACA  way  is  a  lot  more 
satisfactory. 

Chapter  5 
WHEN  YOU  TALK  — WRITE! 

Reduce  oral  contracts  to  writing 

There's  a  stunt  you  may  have  seen  on  television  or 
taken  part  in  yourself  at  a  party.  You  line  up  about  10 
people,  and  whisper  a  short  story  or  statement  to  the 
first  one  in  line.  He  whispers  it  to  his  neighbor,  and  so 
on  to  the  last  man.  The  fun  comes  when  the  last  man 
repeats  what  he's  heard  —  9  times  out  of  10  it  will  be  a 
mixed  up  version  of  the  original.  Sometimes  you  can't 
recognize  it  at  all. 

The  stunt  merely  shows  what  happens  all  the  time 
in  our  daily  lives,  when  human  beings  talk  to  each  other. 
And  it  happens  in  the  serious  business  of  the  produce 
industry,  too.  A  good  share  of  the  complaints  under 
PACA,  when  checked  back  to  the  heart  of  the  dispute, 
started  when  one  man  simply  misunderstood  what  an- 
other man  said. 

That's  why  it's  so  important  to  write  when  you  talk. 

Obviously,  no  active  produce  buyer  has  time  to  draw 
up  formal  documents  every  time  there's  a  meeting  of  the 
minds  on  a  transaction.  But  you  should  take  the  time  to 
write  a  brief,  accurate  memorandum  that  can  be  wired 
or  mailed  to  the  other  party  to  confirm  your  contracts. 
That  way,  misunderstandings  of  prices  or  terms  of  the 


sale  can  be  ironed  out  right  away.  Remember  that  un- 
less produce  is  identified  and  the  terms  of  a  sale  are 
fully  stated  in  writing,  you  may  lack  the  evidence  needed 
to  prove  your  contention  when  you  try  to  obtain  repara- 
tion under  PACA,  if  something  goes  sour  with  the  sale. 
Contracts,  wires,  memoranda  of  sale,  and  soon  are  vital 
records  that  should  be  kept  with  all  other  records  re- 
quired under  PACA. 

Brokers,  acting  as  agents  of  the  buyer  or  seller, 
need  to  be  particularly  careful  to  provide  written  con- 
firmations or  memoranda  of  sale  to  both  parties,  since 
a  three-way  misunderstanding  is  possible.  It  is  im- 
portant that  the  broker  promptly  deliver  copies  to  both 
the  buyer  and  seller.  This  gives  them  a  chance  to  see 
that  the  terms  of  the  agreement  are  stated  in  the  way 
they  understood  the  deal  —  and  to  squawk  if  it  isn't.  If 
no  immediate  objections  are  raised  by  any  of  the  parties, 
the  confirmation  or  memorandum  becomes  valid  evi- 
dence of  the  terms  of  the  contract. 

If  the  broker  has  nothing  in  writing  signed  by  the 
buyer,  and  doesn't  issue  either  a  confirmation  or  mem- 
orandum, he  should  tell  the  seller  that  the  agreement 
with  the  buyer  is  only  verbal. 

It  all  boils  down  to  a  common  sense  way  of  operat- 
ing a  business,  which,  after  all,  is  the  PACA  way. 
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Chapter  6 
PEEP  SHOW 
Inspection  en  route 

Most  women  have  mastered  the  art  of  trying  before 
buying.  They're  pretty  successful  at  returning  mer- 
chandise for  full  credit  simply  because  they  change 
their  minds  on  the  desired  color  or  style  by  the  time 
they  get  home. 

But  dresses  aren't  fresh  fruits  and  vegetables,  nor 
are  there  many  women  active  in  the  produce  business. 

A  form  of  "trying  before  buying"  has  many  men  in 
the  industry  disturbed.  That's  the  increasing  practice 
of  stopping  cars  for  inspection  en  route  to  destination. 
The  idea  is  to  get  an  advance  peep  at  the  goods  —  and 
usually  for  legitimate  reasons. 

But  regardless  of  the  buyers'  motives  for  inspection 
en  route,  the  order  to  stop  a  car  for  inspection  is  tech- 
nically a  diversion  order.  USDAhas  interpreted  any  act 
of  domination  over  the  shipment  by  the  buyer  to  be  an 
"acceptance"  of  the  shipment.  This  interpretation,  by 
the  way,  is  endorsed  by  the  industry. 

Naturally,  if  the  shipper  has  agreed  in  advance  for 
the  buyer  to  inspect  the  car  en  route,  such  inspection  is 
not  considered  as  "acceptance." 

There  are  very  good  reasons  why  inspection  en  route 
without  the  shippers'  consent  is  considered  to  be  an 
"acceptance"  by  the  buyer.  In  the  first  place,  under  the 
trade  term  "f.o.b.,"it  is  the  shippers1  responsibility  to 
load  produce  in  "suitable  shipping  condition"  so  that  it 
will  carry  to  the  destination  specified  in  the  contract  of 
sale  without  abnormal  deterioration  if  the  shipment 
moves  under  normal  transit  conditions. 

Obviously,  if  refrigeration  is  broken  for  the  "peep 
show"  en  route,  an  abnormal  situation  has  been  intro- 
duced that  the  shipper  hadn't  reckoned  with.     Another 


thing  —  the  inspection  stop-over  may  be  longer  than  it 
takes  for  the  inspection  itself.  At  any  rate,  it's  prac- 
tically impossible  at  some  later  date  to  try  and  find  out 
such  things  as  how  long  the  car  was  open,  what  the 
temperatures  were,  how  many  containers  were  handled, 
or  any  other  facts  that  would  have  a  bearing  on  the 
condition  of  the  produce  when  it  finally  did  arrive  at 
destination. 

When  you  consider  the  possible  results  to  the  prod- 
uce from  inspections  en  route,  it  is  not  difficult  to 
understand  why  PACA  considers  such  acts  on  the  part 
of  the  buyer  to  be  an  "acceptance."  The  buyer  is  pro- 
tected, too,  because  he  can  enter  a  claim  for  damages, 
or  breach  of  the  contract,  if  the  condition  of  the  ship- 
ment shows  good  delivery  was  not  made  at  the  inspection 
point.  But  he  has  to  complain  at  the  time  of  inspection, 
and  cannot  wait  to  see  what  the  shipment  looks  like  at 
destination. 

Another  point  to  remember  is  that  when  the  buyer 
diverts  the  car  to  another  market  more  distant  from  the 
shipping  point  than  the  destination  specified  in  the  con- 
tract, or  the  transit  time  is  substantially  longer,  the 
shipper  cannot  be  held  responsible  for  failing  to  make 
good  delivery  because  of  poor  condition  of  the  produce 
on  arrival  at  the  new  destination. 
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Chapter  7 
A  LITTLE  TRUST  IN  ALL  YOU  DO 

Suitable  shipping  condition 

You  may  recall,  some  years  ago,  seeing  newspaper 
accounts  of  the  problems  a  leading  glass  manufacturer 
ran  into  while  shipping  a  huge  2  00-inch  telescope  re- 
flector to  the  West  Coast  from  upstate  New  York. 

It  was  a  costly,  delicate  piece  of  apparatus.  The 
problem  came  in  the  fact  that  it  had  to  be  built  in  New 
York,  and  then  it  had  to  be  shipped  to  the  West  Coast  to 
be  put  into  use.  The  buyer  and  seller  teamed  up  to  get 
the  reflector  delivered  satisfactorily,  and  everybody 
wound  up  happy.  You  can  apply  the  same  situation  to 
fruits  and  vegetables  —  and  you  can  wind  up  with  a  hap- 
py ending,  too. 

If  you  assume  that  the  reflector  sale  was  made  on 
an  f.o.b.  basis,  you  have  a  good  example  of  the  meaning 
of  the  term,  "suitable  shipping  condition."  The  manu- 
facturer had  to  do  more  than  provide  the  kind  of  reflec- 
tor his  customers  wanted  — he  had  to  provide  it  to  them 
in  a  condition  that  could  be  reasonably  expected  to  get 
it  safely  to  their  observatory  on  the  West  Coast. 

That's  just  about  what  is  meant  by  the  PACA  term 
"suitable  shipping  condition"  —  a  term  that's  widely 
used  in  the  produce  industry,  but  not  fully  understood. 
Basically,  it' s  a  warranty  by  the  shipper  that  the  produce 
he  ships  in  an  f.o.b.  sale  is  fit  for,  or  will  stand,  ship- 
ment to  where  it's  going,  without  abnormal  deterioration. 

The  same  rules  apply  to  all  trade  terms  where  the 
"suitable  shipping  condition"  warranty  is  involved,  such 
as  f.o.b.  acceptance,  f.o.b.  rolling  acceptance,  etc. 

The  rule  is  based  on  the  assumption  that  the  ship- 
ment will  receive  normal  transportation  service.  If 
transit  service  and  conditions  are  not  normal,  then  the 
buyer's  recourse  is  against  the  carrier, not  against  the 
shipper. 
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Actually,  the  principle  that  a  seller  is  responsible 
for  delivering  the  commodity  to  the  buyer  in  a  condition 
suitable  for  the  intended  purpose  is  much  older  than  the 
PAC  Act.  The  Uniform  Sales  Act,  written  in  1894,  has 
been  adopted  in  35  States  and  the  District  of  Columbia. 
It  states  that  there  is  an  implied  warranty  that  the  goods 
shall  be  merchantable  in  any  sale  of  goods  by  descrip- 
tion. Also,  the  principle  of  "suitable  shipping  condi- 
tion" has  been  upheld  by  the  Federal  courts  in  cases 
where  PACA  decisions  were  appealed. 

Back  in  1910,  the  Supreme  Court  of  Arkansas  de- 
cided in  favor  of  the  buyer  in  a  case  involving  a  ship- 
ment of  bananas.  The  evidence  showed  that  the  bananas 
were  in  good  merchantable  condition  when  shipped  from 
New  Orleans,  that  there  were  no  delays  en  route,  but 
they  were  overripe  and  not  fit  for  resale  on  arrival  at 
Texarkana.  The  court  said,  "The  test  of  the  merchant- 
ability of  the  bananas  at  New  Orleans  was  whether  their 
condition  was  such  as  to  stand  shipment  to  Texarkana 
and  arrive  in  a  condition  fit  for  resale." 

It  is  significant  that  this  description  of  "suitable 
shipping  condition"  was  given  20  years  before  PACA, 
and  some  30  years  before  Arkansas  adopted  the  Uniform 
Sales  Act  in  1941.  "Good  delivery"  is  about  what  it  boils 
down  to  —  and  doing  business  the  PACA  way  will  help 
you  achieve  and  enjoy  it. 
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Chopter  8 
COTTON  DRESSES  TO  CARROTS 
Suitable  shipping  condition  (continued) 

There1  s  an  old  saying  that,  "It  all  depends  on  whose 
ox  is  being  gored."  Some  shippers  believe  that  the 
"suitable  shipping  condition"  rule  in  an  f.o.b.  sale  is  un- 
fair to  them.  On  the  other  hand,  some  buyers  believe 
that  the  rule  forces  them  to  pay  the  full  price  when  they 
shouldn't  have  to. 

As  we  pointed  out  last  week,  this  rule  is  not  con- 
fined to  PACA  regulations.  Whenever  any  goods  are 
sold  by  description,  such  as  label  or  grade,  the  seller 
is  giving  an  implied  warranty  that  they  are  reasonably 
fit  for  the  purpose.  The  "Exchange  or  Refund  Section" 
in  most  department  stores  is  based  on  this  principle. 

If  a  cotton  dress  shrinks  or  the  color  runs  after 
the  first  washing,  it  is  promptly  returned  by  our  wives 
who  want  either  their  money  back  or  a  replacement. 
The  dress  was  not  reasonably  fit  for  the  intended  pur- 
pose and  the  stores  stand  behind  their  merchandise  by 
making  an  adjustment  without  argument.  But  if  the 
dress  was  bought  from  a  bargain  counter  under  a  sign 
saying  "All  Sales  Final  —  No  Returns,"  then  in  PACA 
language  the  sale  is  "f.o.b.  acceptance  final"  and  the 
buyer  has  no  recourse. 

Dozens  of  examples  can  be  given  of  this  principle 
of  implied  warranty  in  all  of  our  business  dealings;  doz- 
ens of  court  decisions  supporting  this  principle  can  be 
cited.  If  a  shipper  makes  an  f.o.b.  sale  of  top  quality 
or  "No.  1"  carrots,  he  automatically  is  giving  an  im- 
plied warranty  of  good  condition  on  arrival.  If  he  sells 
junk  quality,  he  is  not  giving  the  same  warranty  that  the 
carrots  will  arrive  in  good  condition.  There  would  be 
fewer  disputes  concerning  good  delivery  if  a  complete 
description  of  the  grade,  quality,  and  condition  of  the 
produce  was  given  to  the  buyer  at  the  time  of  the  sale 
and  incorporated  into  the  contract.  Obviously,  the  a- 
mount    of    deterioration    which   would    be    considered 
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abnormal  upon  delivery  depends  on  the   specifications 
contained  in  the  f.o.b.  contract. 

Way  back  in  1931  —  28  eventful  years  ago  —  when 
the  original  PACA  regulations  were  being  written,  a 
joint  committee  from  the  fruit  and  vegetable  trade  as- 
sociations had  this  to  say  about  suitable  shipping 
condition: 

"The  Committee  agreed  that  if  f.o.b.  trading  is  to 
be  continued  and  fostered  the  buyer  must  have  a  fair 
and  proper  safeguard  against  abuse.  By  far  the  major 
portion  of  fresh  fruits  and  vegetables  are  sufficiently 
free  from  inherent  disease  or  weakness  to  permit  their 
delivery  to  destination  under  normal  transit  service  and 
climatic  conditions  in  good  condition.  We  must,  how- 
ever, admit  that  either  fruits  or  vegetables  frequently  do 
contain  some  latent  weakness  which  is  not  easily  detect- 
able at  time  of  loading  but  which  will  develop  to  an  un- 
usual degree  while  en  route,  regardless  of  transit 
conditions,  and  cannot  reach  its  destination  in  normal 
condition.  By  normal  condition  we  mean  the  manner  in 
which  the  commodity  usually  arrives  when  it  makes 
scheduled  time  and  is  properly  refrigerated  or  venti- 
lated. Therefore,  when  making  regular  f.o.b.  sales,  it 
is  plainly  the  responsibility  of  the  seller  to  protect  the 
buyer  from  being  expected  to  accept  delivery  of  a  com- 
modity, shipped  under  normal  conditions,  which  arrives 
showing  an  abnormal  amount  of  deterioration.  In  such 
cases,  it  is,  of  course  presumed  that  the  seller  in  his 
quotation  and  in  accepting  the  order  does  not  disclose 
to  the  buyer  any  information  that  could  indicate  that  the 
goods  are  not  in  suitable  shipping  condition." 

The  PACA  Industry  Conference  Group  —  meeting 
some  2  8  long  years  later  —  agreed  that  this  1931  state- 
ment has  stood  the  test  of  time  very  well. 
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Chapter  9 
BLINDMAN'S  BUFF 

Suitable  shipping  condition  (concluded) 

Playing  "Blindman's  Buff"  is  lots  of  fun  for  kids. 
They  don't  know  where  they're  going,  or  who  they'll  find 
when  they  get  there.  It  wouldn't  be  much  of  a  game, 
though,  if  the  "Blindman"  had  to  name  his  target  before 
catching  his  first  victim.  It  would  be  easy,  then,  for 
his  opponents  to  make  sure  that  the  first  man  he  caught 
was  always  the  wrong  one. 

Expecting  a  shipper  to  guarantee  that  his  product 
will  arrive  in  good  condition  —  when  he  doesn't  know 
where  it's  going  —  would  be  like  this  version  of  Blind- 
man's  Buff.  Few  shippers  would  be  foolish  enough  to 
guarantee  that  a  perishable  product  would  arrive  in  good 
condition  without  knowing  its  destination.  Like  the  Blind- 
man,  their  chance  of  success  would  depend  on  how  good 
a  guess  they  made  as  to  what  target  would  be  selected. 

Under  PACA,  the  warranty  of  "suitable  shipping 
condition"  in  f.o.b.  contracts  does  not  apply  when  there 
has  been  no  agreement  between  the  buyer  and  seller  as 
to  a  contract  destination.  The  seller  has  no  responsi- 
bility for  deterioration  in  transit.  But  of  course,  it  is 
still  the  shipper's  responsibility  —  even  if  he  doesn't 
know  the  destination  —  to  offer  produce  which  at  time 
of  loading  meets  the  quality,  condition  and  grade  speci- 
fications of  the  contract. 

There  is  nothing  new  about  this  interpretation  of 
f.o.b.  contracts,  but  many  buyers  and  shippers  are  not 
familiar  with  it.  This  question  comes  up  rather  fre- 
quently in  connection  with  truck  shipments.  The  shipper 
loads  the  buyer's  truck,  with  no  idea  of  where  it  may  be 
headed.  Then,  two  or  three  days  later,  he  receives  a 
call  from  amarket  1,500  miles  or  so  away  claiming  that 
good  delivery  was  not  made  because  there  was  abnormal 
deterioration  in  transit.  Settlement  of  this  dispute  be- 
tween the  parties  is  up  to  them  but,  under  these  cir- 
cumstances,  complaint  by  the  buyer  involving  claimed 
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abnormal    deterioration  would  not  be   sustained  under 
the  PACA. 

Many  buyers  follow  the  practice  of  telling  the  seller 
at  the  time  of  purchase  that  the  shipment  should  be  rolled 
to  a  diversion  point.  Then,  while  the  car  is  en  route, 
they  survey  market  conditions  and  decide  which  market 
will  be  the  ultimate  destination.  When  this  is  done,  both 
the  buyer  and  the  seller  should  be  aware  that  the  diver- 
sion point  is  the  contract  destination  and  that  there  is  no 
warranty  of  "suitable  shipping  condition"  beyond  that 
point. 

If  the  buyer  wants  the  protection  of  the  "suitable 
shipping  condition"  warranty  under  an  f.o.b.  contract,  he 
should  specify  at  the  time  the  purchase  is  made  the  point 
which  he  desires  to  be  considered  as  the  contract  des- 
tination. If,  after  the  shipment  is  rolling,  the  buyer  di- 
verts the  car  to  some  other  market,  he  is  considered  to 
have  accepted  the  shipment  at  the  time  diversion  is  filed. 
If  the  ultimate  destination  of  the  shipment  is  beyond  the 
contract  destination  in  distance  and  running  time,  the 
warranty  of  "suitable  shipping  condition"  does  not  apply 
to  that  market.  However,  if  the  shipment  is  diverted  to 
a  market  closer  to  the  shipping  point  or  with  a  shorter 
running  time  than  the  destination  specified  in  the  con- 
tract, the  "suitable  shipping  condition"  warranty  would 
apply. 

When  the  buyer  and  seller  do  business  the  PACA 
way  with  a  full  understanding  of  their  rights  and  re- 
sponsibilities under  the  terms  of  their  contract,  they 
seldom  become  involved  in  disputes. 
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Chapter  10 
PUT  IT  ON  THE  LINE 
Unjustified  failure  to  ship 

Remember  the  big  to-do  there  was,  some  years 
back,  when  a  famous  stage  star  claimed  inability  to  make 
a  scheduled  appearance  in  a  Broadway  show?  She 
claimed  that  her  impending  motherhood  was  an  "Act  of 
God"  which  released  her  from  the  terms  of  her  con- 
tract. The  show's  producer  claimed  she  hadn't  lived  up 
to  her  contract  and  he  haled  her  into  court. 

Well,  show  business  and  the  produce  business  have 
this  much  in  common  —  differences  of  opinion  keep 
cropping  up,  all  the  time. 

One  form  of  dispute  arises  when  the  receiver  won't 
accept  what  the  seller  has  shipped  to  him  in  fulfillment 
of  a  contract.  We've  filled  you  in,  in  previous  articles, 
on  the  PACA  way  of  doing  business  in  that  form  of 
dispute. 

But  there's  another  type  of  difference  of  opinion  that 
arises  when  the  tables  are  turned.  What  happens  when  a 
buyer  and  a  seller  have  made  a  contract  of  sale  for  some 
produce  and  the  shipper  just  simply  fails  to  ship  ? 

That  puts  the  buyer  in  a  tough  spot  . .  .  On  the  basis 
of  his  expected  supplies,  he's  often  made  commitments 
to  his  customers.  He's  assured  them  that  he  has  a  ship- 
ment of  the  commodity  coming  —  and  the  buyers  are 
waiting  for  him.  And,  to  make  life  more  miserable, 
these  "unjustified  failures  to  ship"  seem  to  occur  most 
often  on  a  short  market  —  at  a  time  when  the  item  is  in 
good  demand,  when  the  buyer  is  going  to  have  to  pay 
more  for  the  produce  if  he  has  to  go  out  and  make  a  re- 
placement purchase. 

In  the  PACA  way,  an  unjustified  failure  to  ship  is 
just  as  serious  as  an  unjustified  rejection  — they're  both 
of  the  same  breed. 
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"Sure,"  you  say,  "it's  against  the  law.  But  what's 
a  shipper  going  to  do  when  the  weather  turns  against 
him  ?  Suppose  he  is  rained  out  and  is  unable  to  ship  be- 
cause he  can't  harvest  on  the  day  the  shipment  should 
move.    How's  he  going  to  fulfill  his  obligation?" 

A  good,  practical  point.  The  general  rule  to  re- 
member is  that  unless  it  is  absolutely  impossible  to 
perform  your  obligations  on  a  contract,  you  are  ex- 
pected to  live  up  to  your  responsibilities. 

If  you  contract  to  do  something  —  so  long  as  that 
something  is  possible,  and  it's  lawful  — then  you're  ob- 
ligated to  do  what  you  said  you  would  do.  And  even  what 
the  lawyers  call  an  "Act  of  God"  will  not  excuse  you 
from  making  delivery.  The  reason  for  that  strictness 
is  simple  and  logical  —  you  can  easily  protect  yourself 
against  such  contingencies  when  you  are  negotiating  the 
terms  of  the  contract.  For  example,  you  can  agree  to 
ship  "weather  permitting."  Then,  if  the  weather  does 
not  permit,  you  are  not  obligated  to  ship.  So,  it's 
smart  —  when  there's  any  question  about  the  weather 
interfering  —  to  include  a  "weather  permitting"  clause 
in  your  contract  of  sale.  If  you  are  unable  to  supply 
your  own  merchandise  but  there  is  no  reason  that  would 
justify  your  failure  to  ship,  you,  as  a  shipper,  should 
go  into  the  open  market,  buy  the  commodity,  and  make 
the  shipment  you  agreed  you  would  make. 

Looking  at  it  from  the  buyer's  side  now  — what  can 
he  do,  when  the  shipper  unjustifiably  fails  to  ship  ?  The 
buyer  can  go  into  the  open  market  and  buy  the  produce 
he  was  supposed  to  receive  and,  if  he  has  to  pay  a  higher 
price  on  the  open  market  than  what  he  had  contracted  to 
pay  the  shipper  under  the  contract,  he  can  collect  the 
difference  from  the  shipper.  Fair  enough?  —  that's  the 
PACA  way. 
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Chapter  1 1 
ONE  ROTTEN  APPLE 
Good  delivery  on  f.o.b.  sales 

Maybe  it's  not  an  exact  quotation,  but  someone  once 
said  that  about  the  only  thing  that  never  changes  in  this 
universe  is  change  itself. 

And,  of  course,  it's  the  constant  change  in  the  grade 
and  condition  of  perishable  fruits  and  vegetables  that 
gives  the  industry  a  lot  of  headaches  —  and  the  in- 
dustry's headaches  have  a  way  of  being  felt  by  those  of 
us  trying  to  administer  the  Perishable  Agricultural 
Commodities  Act. 

Particularly,  let's  consider  this  matter  of  changes 
affecting  produce  en  route,  as  reflected  by  terminal 
market  or  receiving-point  inspections.  And,  right  away, 
we  should  correct  one  impression  that  many  receivers 
have  about  f.o.b.  sales  —  that  one  rotten  apple  spoils 
the  entire  load  and  provides  the  basis,  willy-nilly,  for 
rejection  or  excessive  allowances.    It  doesn't. 

In  making  the  ordinary  f.o.b.  sale,  the  shipper  does 
not  guarantee  that  there  will  be  no  rotten  apples  what- 
ever in  the  lot.  Neither  does  he  guarantee  that  the  lot 
will  still  be  completely  within  grade  at  time  of  arrival. 
If  the  shipper  was  holding  himself  responsible  for  the 
lot  remaining  within  specified  grade  tolerances,  he 
would  sell  on  a  delivered  basis.  For  example,  he  would 
contract  to  deliver  U.  S.  No.  1  grade  potatoes  instead  of 
making  an  ordinary  f.o.b.  sale. 

Apparently  some  dealers  view  any  market  inspec- 
tion report  that  a  lot  fails  to  grade  at  time  of  arrival 
as  evidence  that  the  shipment  was  not  up  to  grade  at 
time  of  loading.  Then,  they  tell  the  shipper  that  the 
grade  has  been  "reversed"  and  claim  that  he  did  not 
live  up  to  his  f.o.b.  contract.  This,  of  course,  is  not 
true  unless  the  permanent  quality  defects  exceed  the 
grade  tolerances. 
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A  market  inspection  report  showing  that  the  lot 
"now"  fails  to  grade  because  of  condition  defects  in  ex- 
cess of  grade  tolerances  does  not  necessarily  mean  that 
good  delivery  was  not  made.  Normal  deterioration  in 
transit  is  to  be  expected.  Under  an  ordinary  f.o.b.  con- 
tract, the  buyer  assumes  all  risk  of  normal  damage  or 
deterioration  in  transit  even  though  it  may  result  in  the 
shipment  being  out  of  grade  at  time  of  arrival.  Where 
goods  meeting  contract  requirements  are  delivered  by 
the  seller,  the  buyer  has  the  responsibility  of  accepting 
the  shipment  and  paying  promptly  the  full  invoice  price. 

Next  week  we  want  to  explain  the  different  kinds  of 
Federal  inspections  in  terminal  markets  and  what  they 
mean.  Keep  in  mind,  though,  that  a  shipper  may  very 
well  have  made  good  delivery  even  though  a  few  of  the 
apples  are  rotten  and  the  load  "now"  fails  to  grade  for 
that  reason.  Those  who  do  business  the  PACAway  rec- 
ognize that  one  rotten  apple  doesn't  always  spoil  the 
barrel. 

Chapter  1 2 
INSPECTION  PS  AND  OS 
Types  of  terminal  market  inspection 

Several  different  kinds  of  Federal  inspections,  as 
we  said  last  week,  are  performed  in  terminal  markets. 
The  type  of  certificate  issued  varies  with  the  kind  of  in- 
spection. Lack  of  knowledge  of  these  different  inspec- 
tions and  certificates  sometimes  causes  a  misunder- 
standing when  they  are  used  as  a  basis  for  determining 
whether  or  not  a  shipper  has  made  good  delivery  under 
an  f.o.b.  contract. 

A  large  part  of  the  inspections  at  terminal  markets 
are  for  the  purpose  of  furnishing  the  owner  of  the  prod- 
uce with  up-to-date  information  concerning  its  quality 
and  condition.  He  already  has  taken  title  to  the  produce 
and  merely  wants  up-to-date  certificates  for  his  use  in 
making  sales  to  commercial  firms,  military  agencies, 
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State  institutions,  or  other  customers.  The  results  of 
these  inspections  have  no  direct  significance  as  far  as 
the  shipper  is  concerned. 

Many  terminal  inspections,  however,  are  made  be- 
fore the  receiver  has  accepted  the  lot;  these  inspections, 
of  course,  are  of  interest  to  the  shipper. 

One  important  kind  is  the  Condition  inspection. 
This  covers  only  those  progressive  factors  which  may 
have  developed  or  changed  since  the  produce  was  packed, 
and  the  certificate  will  cover  such  things  as  decay, 
bruises,  discoloration,  mold,  etc.  The  grade  itself  is 
not  reported  on  such  certificates,  but  only  the  percent- 
ages of  the  condition  factors  which  are  found  in  the  lot. 
However,  the  definitions  contained  in  the  grade  stand- 
ards are  used  to  determine  whether  the  condition  de- 
fects which  are  found  are  of  minor  consequence  or 
should  be  scored  either  as  damage  or  serious  damage. 

The  other  kind  of  terminal  inspection  is  a  Grade 
inspection,  for  which  a  certificate  is  issued  reporting 
the  existing  grade  of  the  lot.  Shipping  point  and  termi- 
nal inspection  procedures  are  the  same  when  inspecting 
for  grade  of  a  product.  Both  permanent  quality  as  well 
as  condition  defects  are  scored  against  the  tolerances 
established  in  the  U.  S.  grade  standards.  If  a  lot  does 
not  meet  the  grade  because  of  excessive  permanent 
quality  defects,  the  certificate  will  state  "Fails  to  grade 
U.  S.  No.  ..."  and  the  percentages  of  the  grade  defects 
which  put  the  lot  out  of  grade  will  be  given.  For  ex- 
ample, the  certificate  on  a  carload  of  potatoes  might 
read  "Fails  to  grade  U.  S.  No.  1,  damage  by  scab,  10  to 
20  percent,  average  15  percent."  If  a  shipper  had  sold 
U.  S.  No.  1  potatoes  either  on  a  delivered  or  an  f.o.b. 
contract  basis,  this  certificate  would  indicate  that  he  had 
not  made  good  delivery  because  the  potatoes  would  not 
meet  the  contract  specifications  under  either  type  of 
contract. 

When  a  lot  fails  to  meet  a  grade  only  because  of 
excessive  condition  factors,  the  certificate  states  "now 
fails  to  grade."  A  typical  example  would  be  "now  fails 
to    grade   U.  S.   No.   1    only  account    of  decay"   and  the 
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range  and  average  of  the  percentages  of  decay  found 
would  be  shown  on  the  certificate.  Such  findings  do  not 
constitute  reversal  of  shipping  point  certificates  but 
simply  show  that  the  lot  does  not  meet  grade  at  time  of 
inspection  in  the  terminal  market  because  of  condition 
defects  whichmay  have  progressed  after  packing.  Also, 
such  a  certificate  does  not  necessarily  mean  that  good 
delivery  was  not  made  under  an  f.o.b.  contract.  Just 
because  the  lot  exceeds  the  grade  tolerances  for  con- 
dition factors  does  not  necessarily  mean  that  abnormal 
deterioration  has  taken  place. 

Restricted  certificates  may  be  issued  covering 
either  Condition  or  Grade  inspections.  These  mean 
either  that  the  entire  lot  was  not  accessible  for  sam- 
pling, or  only  a  part  of  the  lot  remained  when  the  in- 
spection was  made.  Such  certificates  always  state 
exactly  the  portion  of  the  load  which  was  inspected. 

A  shipping  point  certificate  is  reversed  only  if  an 
Appeal  inspection  is  requested  and  made.  The  load 
must  be  made  completely  accessible  for  such  inspec- 
tions and  the  sampling  rate  is  double  the  standard  rate. 
Appeal  certificates  always  state  whether  the  previous 
inspection  is  sustained  or  reversed,  and  the  Washington 
Inspection  Office  reviews  all  findings  prior  to  granting 
authority  to  reverse  a  certificate.  Reversals,  of  course, 
are  based  only  on  permanent  grade  factors  and  are  not 
made  because  of  excessive  condition  defects. 

Often  there  is  an  agreement  between  the  shipper  and 
buyer  as  to  which  one  will  pay  inspection  fee.  In  the  ab- 
sence of  an  agreement,  the  general  rule  under  PACA  is 
that  the  applicant  for  inspection  is  liable  for  the  inspec- 
tion fee.  This  is  based  on  the  principle  that  the  appli- 
cant —  whether  the  shipper  or  the  buyer  —  is  requesting 
inspection  to  obtain  evidence  for  his  benefit  that  the 
shipment  does  or  does  not  comply  with  the  contract  and, 
therefore,  the  applicant  should  pay  the  inspection  fee. 

Shippers  and  receivers  should  be  well  informed  on 
the  different  kinds  of  terminal  inspections  —  and  should 
use  them  as  needed  to  obtain  information  concerningthe 
quality  or  condition  of  the  lot  involved. 
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When  you're  discussing  inspection  findings,  be  sure 
you  know  the  answers  to  the  following  questions: 

(1)  Who  made  the  inspection  —  Government,   car- 
rier, private  agency,  etc.? 

(2)  Was  it  a  condition  or  a  grade  inspection? 

(3)  Was  it  restricted  or  unrestricted? 

(4)  Does  the  inspection  definitely  identify  the  par- 
ticular shipment  involved? 

Follow  this  simple  rule,  and  you'll  help  to  prevent 
misunderstandings  about  inspections  of  shipments  which 
are  in  dispute  between  the  shipper  and  the  receiver. 

Chapter  13 
A  SPECIAL  FELLOW 

Commission  merchants 


Some  of  the  heartiest  traditions  of  the  produce 
business  are  built  around  that  very  special  fellow  known 
fondly  as  the  "commission  merchant."  He  originated  in 
a  situation  that's  simple  and  basic:  A  grower  in  the 
country  needed  a  representative  in  the  city  to  sell  his 
produce.  Grower  and  merchant  worked  out  a  deal —  the 
receiver  to  sell  the  produce  for  the  grower,  and  be  paid 
a  part  of  the  receipts  for  the  service  he  performed. 

That  arrangement  is  so  simple  and  satisfactory  that 
every  market  has  its  proud  quota  of  the  growers  and 
commission  merchants  who  have  worked  together 
through  generations  of  the  families  on  both  sides  —  with 
both  sides  eminently  satisfied  with  the  arrangement. 

The  gimmick  is  that  the  arrangement  is  based  pre- 
dominately on  trust  —  the  grower's  trust  that  the  ter- 
minal merchant  will  faithfully  serve  as  his  agent,  and 
the  receiver's  trust  that  the  shipper  will  stay  with  him. 
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But  unscrupulous  receivers  through  the  years  have  been 
taunted  by  the  temptation  to  run  a  simple,  easy  swin- 
dle —  take  the  man's  produce,  sell  it,  and  keep  more 
than  a  merchant's  fair  commission  on  the  proceeds. 

In  its  service  to  the  produce  industry,  therefore, 
the  Perishable  Agricultural  Commodities  Act,  signifi- 
cantly, has  named  "commission  merchants"  first  among 
the  various  classes  of  traders  covered  by  the  legisla- 
tion. It  describes  a  commission  merchant  as  any  person 
who's  in  the  business  of  receiving  fresh  or  frozen  fruits 
and  vegetables  for  sale  on  commission  or  for  another  or 
on  behalf  of  another. 

PACA  is  very  specific  about  the  fair  way  to  do 
business,  in  the  relationship  between  shipper  and  com- 
mission merchant:  It  calls  on  the  receiver  to  account 
promptly  and  correctly,  and  to  pay  the  shipper  in  full 
for  the  produce  he's  received  on  consignment.  And  it 
forbids  the  commission  merchant  to  reject  without 
reasonable  cause  any  produce  that  he's  contracted  to 
take  on  consignment. 

The  Act  insists  that  the  commission  merchant  keep 
full  and  complete  records  of  the  receipt  and  sale  of  the 
produce.  We'll  go  further  into  those  requirements  next 
week. 

But,  since  consignment  selling  calls  for  trust  to 
flow  in  both  directions,  the  Act  also  calls  on  the  ship- 
per for  fair  treatment,  too:  It  requires  the  shipper  to 
pay  commission  fees  earned  by  the  merchant,  and  to 
pay  any  deficits  he  might  sustain  on  produce  handled  on 
consignment.  And  it  forbids  the  seller  to  fail,  without 
reasonable  cause,  to  deliver  produce  that  he's  agreed 
to  consign. 

These  requirements,  of  course,  simply  put  into 
words  the  sort  of  things  that  shippers  and  receivers 
normally  do  anyway  in  a  mutually  satisfactory  business 
relationship. 

The  PAC  Industry  Conference  Group,  in  their  meet- 
ings   with    USD  A,    voiced    the    industry's    view    that    a 
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commission  merchant's  failure  to  remit  for  consign- 
ment shipments  is  an  especially  serious  violation  — 
since  it  cuts  the  "trust"  completely  out  of  an  arrange- 
ment in  which  trustworthy  performance  is  the  keystone. 

Because  of  this  fiduciary  relationship,  the  PACA 
provides  for  prompt,  strict  action  against  commission 
merchants  who  violate  their  trust.  We'll  go  further  in- 
to the  details  of  that  corrective  action  in  another  article 
on  this  subject. 

Chapter  14 
PLAYER    MUST  WEAR  NUMBERS 
Commission  merchants  (continued) 

For  a  favorite  number,  you  may  still  be  fond  of 
Babe  Ruth's  old  No.  3.  Perhaps  you're  partial  to  Ted 
Williams'  No.  9.  Or  you  West  Coasters  may  already 
have  established  some  new  favorites.  My  own  inclina- 
tion towards  Harmon  Killebrew's  No.  3  cooled  some- 
what when  the  Senators  dropped  into  the  cellar. 

Whatever  your  preference,  it  doesn't  take  long  to 
get  to  know  your  favorite  ballplayer  without  a  program. 
But,  with  fruits  and  vegetables  being  sold  on  consign- 
ment, it's  more  literally  true  —  as  the  hawkers  claim  — 
that  "you  can't  tell  the  players  (or  the  produce)  without 
their  numbers." 

Because  that's  so,  the  Perishable  Agricultural 
Commodities  Act  makes  some  special  demands  of  the 
commission  merchants  who  handle  consignments.  We 
told  you  about  some  of  those  last  week.  This  week,  we'd 
like  to  add  some  more  about  the  special  record-keeping 
requirements.  They're  necessarily  much  more  detailed 
than  the  records  required  on  the  disposition  of  pur- 
chased merchandise. 

A  merchant  who  operates  on  a  commission  basis  is 
very  directly  the  agent  of  the  shipper.    This  means  that 
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he  must  account  for  every  package  in  each  lot.  In  order 
to  do  this,  commission  merchants  must  segregate  and 
identify  on  their  records  each  separate  lot  of  produce 
from  the  time  of  receipt  through  final  accounting  for 
the  merchandise.  Lot  numbers  entered  on  the  receiv- 
ing record  and  on  each  sales  ticket  at  time  of  sale  are 
used  for  this  purpose.  Then, the  merchant's  accounting 
to  the  shipper  must  show  the  sales  price  for  each  pack- 
age contained  in  the  lot. 

Inadequate  identification  of  individual  lots  probably 
causes  commission  merchants  more  trouble  than  any- 
thing else.  Pooling  or  averaging  is  strictly  illegal  un- 
less specific  agreement  is  made  to  the  contrary. 
However,  if  the  merchant  doesn't  keep  the  different  lots 
segregated  and  identified,  he  hasn't  a  ghost  of  a  chance 
oi  rendering  a  proper  accounting.  This  is  a  particularly 
common  error  by  dealers  who  occasionally  agree  to 
handle  a  lot  for  the  account  of  the  shipper.  In  such  in- 
stances, each  purchased  lot  of  similar  produce  being 
handled  at  the  same  time  must  also  be  assigned  a  lot 
number  in  order  to  show  that  the  purchased  produce  was 
kept  separate  from  the  consigned  produce. 

Consigned  produce  must  be  disposed  of  promptly 
and  properly.  Therefore,  another  purpose  of  the  lot 
numbers  is  to  show  the  dates  of  the  sales.  The  com- 
mission merchant  can  be  held  liable  for  damages  if 
these  dates  show  that  he  was  negligent  in  disposing  of 
a  consignment  or  gave  preferential  treatment  to  similar 
produce  which  he  owned  himself. 

Quite  frequently  the  lot-numbered  sales  tickets 
don't  add  up  to  the  total  number  of  packages  in  a  con- 
signment. When  several  lots  are  being  handled  at  the 
same  time,  there  is  no  reliable  way  to  prorate  the  un- 
identified sales  to  the  proper  lot.  In  such  cases,  the 
commission  merchant  is  required  to  pay  for  the  balance 
of  the  shipment  at  the  average  price  received  for  the 
identified  sales.  This  may  be  substantially  higher  than 
his  actual  receipts,  particularly  if  there  are  unsubstan- 
tiated claims  of  shrinkage  or  losses,  but  there  is  no 
other  acceptable  method  for  determining  his  liability. 
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You  may  remember  several  years  ago  when  Ben 
Hogan  refused  to  play  in  the  Tarn  O'Shanter  golf  tourna- 
ment because  he  didn't  want  to  wear  a  number  on  his 
back.  Similarly,  any  receiver  who  doesn't  want  —  or 
isn't  equipped  —  to  maintain  complete  and  accurate  lot 
numbers  had  better  refuse  to  handle  any  produce  for 
someone  else's  account. 

Chapter  1 5 
WHO  SAYS  ITS  JUNK? 
Commission  merchants  (continued) 


Do  you  remember  the  play  where  two  soldiers  stand 
toe  to  toe,  chins  outstretched,  barking  at  each  other? 

"Sez  who?"   demands  one. 

"Sez  me!"   replies  the  other. 

You  may  have  caught  that  act  long  ago  on  the  stage, 
in  the  old  movie,  or  lately  on  a  late  late  TV  show.  Or, 
even  more  lately,  you  may  have  seen  a  couple  of  prod- 
uce men  going  through  the  civilian  version  of  the  same 
disagreement. 

In  that  case,  the  "sez  who?"  demand  probably  came 
after  someone  had  referred  to  a  load  of  produce  as 
"junk."  The  roar  of  disagreement  is  especially  loud 
when  a  commission  merchant  tells  a  shipper  that  aload 
"was  junk."  It's  even  louder  when  he  tells  the  shipper 
the  load  went  begging  at  low  prices,  or  that  a  substan- 
tial portion  of  the  shipment  had  to  be  dumped. 

No  shipper  likes  to  admit  his  produce  arrived  in 
poor  condition,  and  many  just  won't  admit  it.  Shippers 
are  not  obliged  to  accept  unsupported  statements  from 
a  commission  merchant.  So  the  shipper,  frequently, 
does  what  comes  naturally  —  he  calls  on  a  PACA  Man 
to  verify  the  merchant's  accounting. 
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Here's  where  a  commission  merchant's  records 
are  worth  all  the  effort  he  may  have  put  into  them. 
Properly  identified  sales  tickets  will  provide  proof  of 
the  low  price  sales.  Dump  certificates  will  prove  the 
number  of  packages  that  were  unsalable.  If  he  has  these 
records,  the  merchant  has  no  trouble.  But  if  he  doesn't 
have  the  proof,  he  may  have  to  pay  the  shipper  on  the 
basis  of  the  average  price  received  for  the  identified 
sales.  Obviously,  this  could  cause  the  merchant  a  sub- 
stantial loss. 

The  Perishable  Agricultural  Commodities  Act  re- 
quires a  commission  merchant  to  prepare  and  maintain 
full  and  complete  records  covering  all  transactions  in 
his  business.  It  prohibits  making  false  and  misleading 
statements  regarding  such  transactions.  And  it  forbids 
the  commission  merchant  to  dump,  discard,  or  destroy 
such  produce  without  reasonable  cause. 

It's  not  much  trouble  for  a  commission  merchant 
to  comply  with  these  requirements.  All  that's  required 
is  the  regular  procedure  that's  followed  routinely  by 
honest  and  competent  businessmen.     For  example: 

If  you  receive  a  consignment  and  find  it's  in  poor 
condition,  you'd  be  smart  to  obtain  a  prompt  Federal 
inspection  to  establish  evidence  of  this  condition.  Noti- 
fy the  shipper,  too,  in  writing,  so  he'll  be  aware  of  the 
situation.  Your  sales  tickets  should  be  clearly  identi- 
fied with  a  lot  number  assigned  to  the  consignment,  seg- 
regating these  sales  from  the  sales  of  all  other  produce 
on  hand  at  the  same  time. 

Suppose  the  load  is  so  bad  that  a  substantial  por- 
tion of  the  produce  has  no  value.  You  can  establish 
proof  of  this  by  obtaining  a  Federal  dump  certificate. 
If  such  inspection  is  not  available,  a  certificate  can  be 
obtained  from  your  local  Health  Department.  Costly? 
Not  at  all,  and  the  cost  of  the  inspection  and  the  dump 
certificate  can  properly  be  deducted  in  accounting  to  the 
shipper. 

When  you  handle  a  shipment  promptly  and  proper- 
ly, no  reasonable  shipper  is  going  to  complain  when  he 
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receives  your  accounting  with  such  supporting  evidence. 
Even  if  an  unreasonable  shipper  should  complain,  you 
have  nothing  to  worry  about  —  since  your  accounting  is 
solidly  supported  by  your  records.  And  there's  a  lot  of 
satisfaction  that  comes  with  the  happy  feeling  that  when 
you  are  finished  with  a  consignment  shipment,  you  are 
finished  with  it! 

Shippers  recognize  and  appreciate  the  competent 
handling  of  their  consignments.  And,  as  satisfied  cus- 
tomers, they're  inclined  to  give  more  business  to  the 
commission  merchants  who  do  business  this  right  way  — 
the  PACA  way. 

Chapter  1 6 
JUST  THE  FACTS,  MA'AM! 
Commission  merchants  (continued) 


Sgt.  Joe  Friday  has  entertained  millions  of  TV  fans 
every  week  —  and  won  himself  a  promotion,  now  — 
"just  trying  to  get  the  facts." 

The  PACA  Man,  we're  glad  to  say,  doesn't  have  to 
deal  with  "Dragnet"  characters  like  Friday  does.  Nor 
is  his  work  as  exciting  or  hair  raising  as  Friday's.  But 
the  PACA  Man  and  Joe  Friday  have  at  least  this  in  com- 
mon —  they're  both  interested  in  getting  the  facts  when 
they  receive  a  complaint. 

One  of  the  most  ticklish  kinds  of  Perishable  Agri- 
cultural Commodities  Act  cases  involves  the  complaint 
that  a  commission  merchant  has  made  an  inaccurate  or 
false  accounting.  Now,  all  complaints  have  to  be  care- 
fully checked  out.  But  you  can't  get  the  facts  on  what 
kind  of  an  accounting  was  made  on  a  particular  con- 
signment by  talking  with  the  commission  merchant  on 
the  phone,  or  by  writing  him  a  letter.  Some  PACA  Man 
has  the  job  of  going  to  his  office  and  saying: 
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"We  have  a  complaint  from  Harry  Hot  car  about 
your  accounting  on  Car  No.  XYZ,  and  I!m  here  to  look 
at  your  sales  tickets  and  other  records  to  verify  the  ac- 
counting on  this  shipment." 

Most  of  the  time,  the  PACA  Man  is  told: 

"These  are  our  files  —  help  yourself.  If  you  can't 
find  what  you  want,  let  me  know." 

Other  times,  the  commission  merchant  may  do 
some  stalling,  either  because  he  resents  having  some- 
one question  his  word  or,  on  occasion,  because  he  has 
something  to  hide.  Stalling,  of  course,  can't  be  con- 
doned if  the  PAC  Act  is  to  be  administered  effectively. 

The  PACA  Man  likes  to  have  the  commission  mer- 
chant watch  him  check  out  the  accounting,  and  he  likes 
to  answer  any  questions  on  how  the  checking  is  done. 
He  explains  why  it  is  necessary  to  check  the  prices  and 
disposition  of  any  other  lots  of  the  same  commodity 
which  were  on  hand  at  the  same  time  as  the  lot  under 
complaint.  He  explains  why  it  is  necessary  to  verify 
prices  reported,  and  to  check  claimed  adjustments  made 
to  customers. 

If  the  PACA  Man  finds  that  the  original  accounting 
was  correct,  he  promptly  notifies  the  complainant,  and 
the  case  is  closed.  But,  at  the  same  time,  he  will  point 
out  to  the  commission  merchant  any  deficiencies  he  may 
have  observed  in  the  records,  and  will  offer  suggestions 
for  improvement.  If  major  deficiencies  are  found,  the 
commission  merchant  is  given  a  written  report  outlining 
them  in  detail,  and  notifying  him  that  a  later  check  will 
be  made  by  a  PACA  Man  to  find  out  if  they  have  been 
corrected. 

On  occasion  it  has  been  found  that  faulty  records 
resulted  in  overpayments  being  made.  The  same  "later 
check"  is  made  in  such  cases,  too,  because  adequate 
records  are  a  basic  PACA  requirement  —  and  also,  the 
commission  merchant  may  be  shorting  himself  because 
of  the  overpayments  due  to  slip-shod  records. 
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If  the  PACA  Man  finds  that  full  payment  of  the 
proper  net  proceeds  has  not  been  made,  he  requests  im- 
mediate payment  of  the  amount  due.  If  there  is  no  evi- 
dence of  intentional  or  consistent  underpayments,  the 
case  is  closed  after  payment  is  obtained.  —  Except, 
that  is,  for  later  checking  to  determine  that  any  short- 
comings in  recordkeeping  have  been  corrected. 

If  intentional  or  numerous  underpayments  are 
found,  additional  accounts  are  examined  to  determine 
if  there  is  a  consistent  pattern.  Repeated  or  flagrant 
underpayments  by  a  commission  merchant  are  serious 
violations,  and  they  call  for  disciplinary  action. 

The  PACA  Industry  Conference  Group  carefully  re- 
viewed these  PACA  practices  and  procedures  in  check- 
ing out  complaints  that  involved  inaccurate  accountings. 
They  strongly  endorsed  the  principle  that  a  full  and 
complete  investigation  should  be  made  of  a  commission 
merchant's  records  once  a  violation  has  been  found  as 
the  result  of  a  complaint.  They  also  stressed  the  need 
of  publicizing  these  practices  and  procedures  as  widely 
as  possible  throughout  the  produce  industry  in  order 
that  their  value  will  be  understood  and  appreciated. 

Getting  the  facts  may  not  always  be  pleasant,  but  it 
holds  no  fears  for  those  who  dobusiness  the  PACA  way. 
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Chapter  1 7 
THE  THIRD  MAN 
Functions  of  brokers 

A  new  number  startled  the  music  world,  just  a  few 
years  ago,  by  becoming  a  smash  hit.  It  was  called  the 
"Third  Man  Theme/'  and  you  heard  it  played  repeated- 
ly, in  those  quiet  days  before  the  arrival  of  rock  and 
roll. 

Well,  the  produce  industry  has  a  third  man,  too  — 
a  key  man  known  as  the  broker.  He  performs  a  vital 
function  in  the  marketing  of  fruits  andvegetables  in  this 
country.  And  because  he's  so  important,  we're  making 
him  the  theme  of  our  next  several  articles. 

On  the  point  of  what  a  broker  is,  there's  unanimous 
agreement:  The  Act,  the  dictionary,  and  trade  and  pop- 
ular usage  all  .agree  that  a  broker  is  a  person  who,  for 
a  fee,  brings  buyer  and  seller  together  and  helps  nego- 
tiate contracts  between  them. 

All  brokers  don't  operate  in  the  same  way,  of 
course.  Some  are  located  at  terminal  markets;  some 
in  shipping  areas.  Some  represent  the  seller  and  others 
the  buyer.  But  however  he  operates,  and  wherever  he's 
located,  the  broker's  main  function  is  to  bring  the  par- 
ties together,  arrange  an  agreement  between  them,  and 
reduce  this  agreement  to  a  written  and  valid  contract. 

The  job  of  a  broker  is  demanding.  Becoming  a 
good  one  calls  for  study,  experience,  and  plain  hard 
work.  He  must  know  the  produce  business.  He  must 
know  contracts.  He  must  be  a  salesman.  If  his  custom- 
ers don't  make  a  profit  on  the  transactions  he  arranges, 
you  can  be  sure  they  won't  be  his  customers  very  long. 
The  broker  must  keep  up  to  the  minute  on  a  wide  vari- 
ety of  information  —  growing  conditions  and  weather  at 
shipping  points,  market  conditions,  and  the  operations 
of  his  shippers  and  dealers.  He  must  win  and  hold  the 
respect  of  these  parties. 
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In  this  key  position,  brokers  have  an  unusual  op- 
portunity to  help  their  clients  who  "do  business  the 
PACA  way."  Every  broker  should  be  an  expert  on  the 
Perishable  Agricultural  Commodities  Act.  He  should 
have  an  especially  good  working  knowledge  of  the  pro- 
visions of  the  Act  that  affect  brokers,  and  the  particu- 
lar type  of  operation  he  is  conducting.  He  should  be 
familiar  with  the  PACA  trade  terms  and  definitions,  use 
them  in  negotiating  contracts,  and  be  capable  of  advising 
the  parties  of  their  rights  and  responsibilities  under 
these  trade  terms.  These  things  the  broker  should  do 
primarily  as  a  service  to  those  he  represents,  but  also 
in  his  own  behalf,  since  brokers  are  squarely  within  the 
requirements  of  the  Act. 

Despite  the  best  efforts  of  the  most  competent 
broker,  disputes  sometimes  will  arise  between  the  par- 
ties after  a  contract  is  made  and  the  way  these  situa- 
tions are  handled  separates  the  men  from  the  boys  in 
the  brokerage  business.  The  broker  should  exercise 
his  best  efforts  to  arrange  an  amicable  settlement  and 
this  frequently  calls  for  tact  and  diplomacy  plus  a  fair 
and  impartial  approach  to  the  problem. 

If  a  settlement  can't  be  made  and  a  complaint  is 
filed,  the  broker  must  be  in  a  position  to  furnish  the 
PACA  Man  with  a  factual,  unbiased  statement  on  the 
transaction  — ■  supported  by  records  he  prepared  during 
the  course  of  the  negotiations  that  ledupto  the  contract. 

A  broker  must  realize  his  responsibilities  as  the 
agent  of  one  or  both  of  the  parties,  if  he's  to  enjoy  suc- 
cess, and  he  must  perform  his  duties  honestly  and  con- 
scientiously. To  put  it  briefly:  know  your  business, 
and  do  business  the  PACA  way. 

When  a  broker  does  business  this  way,  he  helps 
himself,  and  he  performs  a  service  that  benefits  all 
phases  of  this  great  industry. 
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Chapter  1 8 
SHED  THE  LIGHT 
Brokers'  confirmation  of  sales 

A  famous  English  jurist,  Sir  Thomas  Erskine  Hol- 
land, put  it  in  an  interesting  way: 

"Brokers,"  he  said,  "are  mere  mediums  of  com- 
munication between  the  buyer  and  seller." 

In  that  opinion,  handed  down  long  before  the  PACA, 
the  judge  emphasized  that  the  essence  of  any  contract 
is  a  meeting  of  the  minds  between  the  parties.  He  was 
pointing  up  the  important  and  difficult  role  that  the 
broker  plays  in  arranging  contracts  between  buyer  and 
seller. 

Perishable  Agricultural  Commodities  Act  regula- 
tions are  emphatic  about  the  broker's  first  duty  —  to 
fully  inform  all  the  parties  of  the  terms  of  the  proposed 
contract,  and  to  obtain  their  agreement  on  these  terms. 

Obviously,  there  can  be  no  true  meeting  of  minds  if 
the  broker  withholds  pertinent  information  from  either 
the  seller  or  the  buyer.  If  there  is  loss  or  damage  to 
either  party  resulting  from  his  failure  to  fully  inform 
them,  the  broker  may  be  held  liable  under  the  Act  for 
such  negligence. 

The  PACA  Industry  Conference  Group  emphatically 
endorsed  the  requirement  that  every  broker  shall  con- 
firm in  writing  all  contracts  which  he  negotiates.  We 
said  in  an  earlier  article  in  this  series  that  everyone 
should  confirm  his  contract  in  writing.  If  a  buyer  and 
seller  negotiate  directly  with  each  other  and  fail  to 
confirm  their  agreement  in  writing,  they  have  only 
themselves  to  blame  if  there  is  a  later  dispute  concern- 
ing the  terms  of  their  verbal  contract.  However,  a 
broker  has  the  express  responsibility  of  making  sure 
that  both  parties  are  fully  informed  of  the  terms  of  the 
contract.     There  is  no  other  acceptable,  business-like 
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method  for  the  broker  to  do  this  except  by  issuing  writ- 
ten confirmations. 

Another  angle  to  keep  in  mind  is  that  the  PAC  Act 
requires  all  licensees  (including  brokers)  to  maintain 
full  and  complete  records  showing  all  transactions  in 
their  business.  How  else  can  a  broker  comply  with  the 
provision  of  the  Act,  unless  he  issues  written  confirma- 
tions of  contracts  and  maintains  copies  for  his  own  files  ? 

Brokers  customarily  use  either  of  two  types  of 
confirmations  of  contract: 

One  of  these  is  the  "Standard  Confirmation  of  Sale" 
which  is  signed  by  the  buyer,  and  by  the  broker  as  agent 
for  the  seller.  When  it's  signed,  this  becomes  the  ac- 
tual contract  between  the  parties. 

The  other  type  of  confirmation  is  the  "Broker's 
Standard  Memorandum  of  Sale"  —  signed  by  the  broker 
as  the  agent  for  both  the  parties.  This  becomes  valid 
evidence  of  the  terms  of  the  contract  — -  unless  one  of 
the  parties  should  make  an  immediate  objection  to  the 
memorandum . 

It's  obvious,  therefore,  why  the  stress  is  put  on  the 
broker's  delivering  the  written  contract  promptly  tothe 
parties.  It's  important  that  both  parties  should  care- 
fully review  these  documents  as  soon  as  they  receive 
them,  to  make  sure  the  terms  agreed  on  are  stated 
correctly. 

No  matter  how  careful  you  are  to  avoid  errors  in 
these  documents,  from  time  to  time  a  mistake  may 
creep  in  —  or  a  misunderstanding  may  arise  on  the  part 
of  the  parties  to  the  contract.  If  this  should  happen,  the 
wise  way  to  handle  it  is  to  make  the  facts  known  im- 
mediately to  all  persons  concerned. 

Besides  such  unavoidable  misunderstandings, 
there's  the  possibility  of  deliberate  misstatements  of 
facts.  For  example,  a  broker  might  tell  the  seller  he 
has  arranged  a  contract  with  a  buyer,  when  in  fact  no 
such  contract  has  been  made.    A  statement  like  that  is, 
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obviously,  false  and  misleading.  And  itTs  shortsighted, 
too,  on  the  part  of  the  broker.  He  can  wind  up  answer- 
ing a  complaint  that  he  made  false  and  misleading 
statements,  in  violation  of  the  Act.  The  broker  who 
tries  this  trick  should  know  that  he  can  be  held  liable 
for  any  loss  that  results  to  the  seller  because  of  the 
misrepresentation. 

Achieving  a  "meeting  of  the  minds"  is  a  key  ele- 
ment in  the  brokerage  business.  The  PACA  way  is  to 
be  sure  that  you've  really  achieved  such  a  meeting  of 
minds  between  the  parties,  and  then  issue  promptly  a 
written  confirmation  of  each  contract. 

Chapter  19 
PAY  YOUR  HIRED  HAND 

Brokerage  fees  and  charges 

The  road  to  good  relationships  between  the  servers 
and  those  they  serve  is  paved  with  good  mottoes. 

Those  served  —  to  quote  just  one  —  historically 
have  looked  for  an  honest  day's  work  for  an  honest  dol- 
lar. Those  who  serve  are  equally  eager  to  get  an  hon- 
est dollar  for  an  honest  day's  work. 

In  the  produce  trade,  as  everywhere  else,  the  street 
of  satisfaction  runs  two  ways.  The  produce  broker  is 
expected  to  do  his  job  in  order  to  earn  his  fee.  Con- 
versely, when  he's  done  that  job,  he's  entitled  to  pay- 
ment. Many  shippers  and  receivers  fail  to  follow  this 
simple  rule  in  dealing  with  their  brokers.  It  is  also 
apparent  they  do  not  understand  other  obligations  to 
brokers  they  have  under  the  PACA. 

The  Act  specifies  that  when  a  broker  has  fully  per- 
formed his  duties  and  has  negotiated  a  valid  and  binding 
contract,  he  is  entitled  to  prompt  payment  of  the  bro- 
kerage fee  for  these  services.  What  constitutes  prompt 
payment?     In  the  absence  of  a  special   agreement  as  to 
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the  time  of  payment,  the  payment  is  due  within  ten  days 
after  the  broker  renders  his  statement  to  his  principal. 
When  there  is  a  special  agreement  between  the  parties, 
payment  is  due  at  the  time  specified  by  the  agreement. 

Also,  there  is  a  general  misunderstanding  as  to 
the  broker's  position  when  one  of  the  parties  breaches 
the  contract.  Assume  that  the  broker  has  made  a  valid 
contract  and  the  seller  fails  to  make  good  delivery  in 
compliance  with  the  terms  of  the  contract.  The  buyer 
rejects  the  shipment  and  it  is  diverted  to  another  mar- 
ket. In  such  situations,  many  shippers  contend  they  do 
not  owe  the  brokerage  fee  because  of  the  rejection. 
This  is  a  case  of  the  broker  doing  his  job  but  the  seller 
failing  to  perform  his  job.  The  broker  is  entitled  to 
payment  since  he  rendered  the  service  required  of  him 
and  he  does  not  guarantee  the  performance  of  the  par- 
ties to  the  contract.  Many  brokers  make  a  practice  of 
not  charging  a  fee  if,  for  some  reason,  a  sale  doesn't 
go  through.  Of  course,  they  are  free  to  do  this  if  they 
want  to  —  but  just  keep  in  mind  that  they  have  a  legal 
right  to  demand  their  fee  once  they  have  negotiated  a 
valid  contract. 

At  times  disputes  arise  with  brokers  on  the  amount 
of  the  brokerage  fees.  There  should  be  a  clear  under- 
standing and  agreement  between  the  principal  and  the 
broker  at  the  start  as  to  the  amount  of  the  brokerage. 
In  the  absence  of  such  agreement  the  broker  is  entitled 
to  receive  only  the  usual  or  customary  fee  charged  by 
other  brokers  in  his  area  for  the  same  services. 

Many  brokers,  however,  perform  services  for  their 
principals  far  beyond  ordinary  selling.  That  leads  to  a 
question  about  proper  payment  —  how  should  the  rate  of 
pay  for  such  worthwhile  services  be  determined? 

The  answer  is,  there's  no  set  answer.  What  extra 
services  a  broker  performs,  and  what  he  should  be  paid 
for  them,  are  strictly  agreements  to^  be  reached  be- 
tween the  broker  and  his  principal.  But  one  thing  is 
sure,  since  the  question  of  compensation's  sure  to  come 
up,  it's  a  question  that  should  be  agreed  on  early. 
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A  broker  is  not  entitled  to  employ  another  broker 
to  dispose  of  a  shipment  without  prior  authority  from 
his  principal.  He  might  employ  a  broker  who  would  be 
totally  unsatisfactory  to  his  principal.  Failure  to  dis- 
close all  such  pertinent  details  of  the  transaction  to 
the  principal  is  considered  to  be  failure  to  truly  and 
correctly  account  on  the  part  of  the  broker.  This  also 
might  result  in  the  charging  of  a  "double  brokerage/' 
one  fee  for  the  first  broker,  and  another  fee  for  the 
second  broker,  which  is  permitted  only  if  approved  in 
advance  by  the  principal. 

A  similar  situation  is  involved  in  "double-charging" 
of  fees.  Ordinarily,  a  broker  is  employed  by  just  one 
of  the  parties  to  a  sale.  He  works  for  only  one,  and 
therefore  he  should  expect  payment  only  from  one. 

Of  course,  if  buyer  and  seller  agree  to  split  the 
brokerage  fee,  that's  their  privilege  —  under  PACA  — 
but  that's  another  agreement  that  you'd  better  get  down 
in  writing.  Other  legislation  than  the  PAC  Act  —  nota- 
bly the  Robins  on- Patman  Act  —  also  applies  in  this 
situation  and  you  should  be  aware  of  its  provisions, 
too. 

The  action  that's  definitely  out-of-bounds  comes 
when  a  broker  charges  a  fee  to  both  parties,  with  each 
assuming  that  the  other  has  not  paid  the  fee.  That's 
double-charging,  plain  and  simple.  And  plainly,  it's 
not  doing  business  the  PACA  way. 
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Chapter  20 
WHO  PAYS  FOR  THE  PUMPKINS? 
Guarantees  of  payment 

When  business  is  done  the  PACA  way,  there's  no 
need  for  concern  about  full  payment  for  produce  sold. 
But,  since  that  isn't  always  the  case,  let's  examine 
some  of  a  broker's  rights  and  responsibilities  in  the 
matter  of  collections. 

As  a  general  rule,  the  broker  has  done  his  job  when 
he  has  brought  the  parties  together  and  negotiated  a 
valid  and  binding  contract.  Beyond  that,  he  has  no  fur- 
ther obligation,  unless  he  agrees  to  perform  additional 
services.  The  broker,  for  example,  is  not  responsible 
for  collecting  the  purchase  price  from  the  buyer  for  the 
seller;  he's  not  responsible  either,  for  the  performance 
or  failure  of  the  parties  to  live  up  to  their  obligations 
under  the  contract.  But  the  broker,  of  course,  may 
specifically  agree  to  perform  such  duties,  or  guarantee 
payment  of  the  purchase  price.  If  you  as  a  broker  have 
agreed  to  such  things  as  part  of  negotiating  the  contract, 
then  you've  got  to  live  up  to  your  word  —  got  to  do  what 
you  said  you  would. 

This  is  a  matter  the  PACA  Industry  Conference 
Group  felt  strongly  about,  in  their  meetings  with  the 
Department.  They  pointed  out  that  some  brokers,  find- 
ing it  tough  to  close  a  sale  because  the  seller  has  doubts 
about  the  buyer's  ability  to  pay,  are  inclined  to  give 
the  seller  the  final  urging  that  will  assure  completion 
of  the  sale. 

"Don't  worry,"  says  the  broker,  "Ship  to  Harry  on 
an  open  billing  and  I'll  see  that  you  get  paid."  Then, 
Harry  doesn't  pay  and  the  seller  duns  his  broker  for  the 
debt.  Brokers  should  carefully  avoid  loose  statements 
of  this  kind  unless  they  are  willing  toback  them  up  with 
cold  cash.  It's  all  right  to  give  your  opinion  on  a  buy- 
er's financial  or  credit  standing.  But,  don't  use  words 
which  could  mean  that  you  are  guaranteeing  payment  if 
you  don't  mean  them. 
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Generally,  the  seller  invoices  the  buyer  directly. 
Sometimes,  the  broker  may  agree  to  invoice  the  buyer, 
collect,  and  remit  to  the  seller.  This  is  commonly  done 
when  the  broker  is  splitting  the  shipment  among  a  num- 
ber of  pool  buyers.  Even  though  the  broker  does  the 
collecting,  he  is  not  giving  a  guarantee  that  the  buyer 
will  pay  or  that  he  will  be  responsible  for  the  payment. 
The  seller  is  still  assuming  the  credit  risk  unless  there 
is  specific  agreement  by  the  broker  that  he  will  pay  if 
the  buyer  does  not. 

Some  brokers  pay  the  seller  in  advance  before  they 
collect  from  the  buyers.  This  is  risky  business.  The 
broker  may  not  intend  to  guarantee  payment,  but  he  may 
have  trouble  getting  a  refund  from  the  seller  if  the  buy- 
er defaults  on  making  payment.  It  should  be  recognized, 
however,  that  advance  payments  do  not  themselves  make 
the  broker  responsible  for  payment  by  the  buyer. 

Taking  title  to  produce  in  his  own  name  automati- 
cally removes  a  person  from  the  category  of  broker  on 
that  transaction  with  the  seller.  Then,  he  is  fully  re- 
sponsible for  payment  regardless  of  whether  he  resells 
or  has  made  the  purchase  for  the  account  of  another 
buyer.  Simply  calling  one's  self  a  broker  does  not  make 
it  a  fact.  A  broker  negotiates  contracts  for  others  — 
not  for  himself.  If  he  buys  for  his  own  account,  he  not 
only  is  responsible  for  payment  but  both  he  and  the 
seller  are  in  violation  of  Federal  Trade  laws  if  he  is 
paid  a  brokerage  or  commission. 

The  duties  and  responsibilities  of  brokers  under 
PACAare  clear-cut  and  definite.  Loose  use  of  the  term 
"broker"  within  the  produce  industry,  however,  results 
in  misunderstandings  and  disputes. 

Doing  business  the  PACA  way  requires  that  a  per- 
son's status  on  each  transaction  be  clearly  defined.  It 
also  requires  that  brokers  specify  clearly  any  addition- 
al services  or  guarantees  which  they  are  furnishing  be- 
yond their  principal  duty  of  negotiating  valid  contracts 
and  giving  written  confirmation  of  such  contracts. 
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Chapter  21 
DOING  WHAT  COMES  NATURALLY 
Legal  acceptance  and  rejection 

Pick  up  your  newspaper  most  any  day  and  you'll 
get  a  front -page -full  of  such  things  as  strikes,  acci- 
dents, murders  —  and  now,  even  beatniks.  That's  the 
nature  of  news  -—  the  unusual. 

But  despite  all  this  evidence  to  the  contrary,  it's 
still  true  that  we  are  mostly  quiet  orderly  people,  lead- 
ing routine  uneventful  lives.  This  is  usually  true,  too, 
in  the  produce  business.  Most  shipments  are  made  in 
compliance  with  contracts,  and  are  accepted  by  the 
purchasers  without  question. 

But  the  produce  industry,  too,  has  its  times  when 
business  jumps  the  track.  There  are  times,  for  exam- 
ple, when  a  shipment  fails  to  meet  the  requirements  of 
the  contract,  and  the  buyer  doesn't  want  the  merchan- 
dise. If  you,  as  a  buyer,  find  yourself  in  this  position, 
you'll  want  to  be  sure  of  your  rights  and  responsibili- 
ties under  the  Perishable  Agricultural  Commodities 
Act,  and  those  of  the  seller,  too.  Be  sure  to  remember 
that,  even  though  a  shipment  does  not  meet  the  require- 
ments of  a  contract,  you  may  not  be  authorized  to  re- 
ject because  of  the  terms  of  the  contractor  because  you 
already  have  taken  action  which  constitutes  "accept- 
ance" of  the  shipment. 

Can  you  reject  a  particular  shipment  under  the 
terms  of  your  contract? 

If  you  bought  under  the  trade  terms  "f.o.b.  accept- 
ance" or  "f.o.b.  acceptance  final"  then  you  can  not  re- 
ject the  shipment  —  not  even  where  the  seller  failed  to 
live  up  to  the  contract.  In  this  kind  of  a  situation,  your 
remedy  is  by  recovery  of  damages  from  the  seller,  not 
by  rejection  of  the  shipment. 

On  the  other  hand,  you  may  have  bought  the  ship- 
ment   in    a    regular     f.o.b.     transaction,    under     which 
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rejection  is  permitted  if  the  goods  do  not  meet  the  re- 
quirements of  the  contract.  In  that  case,  make  sure  — 
before  you  reject  —  that  you  have  not  actually  "ac- 
cepted" the  shipment  by  some  action  that  youTve  taken, 
or  that  you've  failed  to  take. 

You  see,  there  are  various  ways  under  the  Act  in 
which  you  can  make  an  "acceptance"  of  a  shipment.  You 
can  accept  by  diverting  the  car  to  another  destination 
while  it's  en  route.  Or  you  can  exercise  domination  or 
control  over  the  car  in  a  number  of  other  ways  —  by 
changing  the  protective  service,  for  example,  the  icing 
or  heating  of  the  load,  or  you  can  delay  the  car,  or  un- 
load a  portion  of  the  shipment.  When  you  do  any  of 
these  things,  you've  actually  accepted  the  shipment. 
And  once  you've  accepted  in  this  way,  then  of  course 
you  can't  reject  the  shipment  —  it's  all  yours. 

Besides  watching  what  you  do  and  don't  do,  you'll 
also  want  to  watch  your  timing:  In  the  PACAway  of  do- 
ing business,  you're  allowed  a  reasonable  time  to  in- 
spect a  shipment  after  it's  arrived  and  to  reject  the 
shipment  if  it  does  not  comply  with  the  contract.  For 
rail  shipments,  that  time  is  24  hours;  for  truck  ship- 
ments, 6  hours.  That's  ordinarily  plenty  of  time  for  a 
buyer  to  make  his  inspection,  and  make  up  his  mind. 
But  be  sure  you  don't  wait  too  long.  If  you  delay  until 
after  that  reasonable  time  has  passed,  then  you've  auto- 
matically "accepted"  the  shipment  — .  you've  passed 
your  chance  to  reject  it  for  failure  to  comply  with  the 
contract. 

This  does  not  mean, though,  that  you  have  lost  your 
recourse  against  the  seller,  if  his  shipment  fails  to 
comply  with  the  contract.  You  should  notify  the  seller 
that  you're  accepting  the  shipment  under  protest,  ex- 
plain your  complaint  to  him,  and  offer  to  pay  the  rea- 
sonable value  of  the  produce  delivered.  Most  of  the 
time,  you'll  be  able  to  work  out  a  settlement  with  the 
seller.  If  you  can't,  though,  you  can  call  on  PACA  for 
help.  It  will  make  a  formal  determination  of  a  reason- 
able value  for  the  shipment,  on  the  basis  of  evidence 
from  both  parties. 
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When  you're  making  a  rejection  that  is  justified, 
be  sure  you  make  your  notice  of  rejection  to  the  ship- 
per clear  and  unambiguous.  A  mere  notice  of  com- 
plaint, indicating  that  youTd  like  to  have  an  adjustment, 
will  not  be  regarded  as  a  rejection. 

What  do  you  do  when  you  receive  a  mixed  shipment 
of  produce,  and  find  that  part  of  the  load  is  unsatisfac- 
tory? Here  it's  just  like  the  song  says  —  it's  "all  or 
nothing  at  all."  A  buyer  has  to  accept  the  entire  ship- 
ment, or  reject  it  all  —  he  can't  accept  just  part  of  the 
load,  and  refuse  the  rest  of  it. 

But  there's  a  good  way  to  deal  with  such  a  situa- 
tion: Often  you  can  work  out  an  arrangement  with  the 
seller  —  you  accept  the  satisfactory  portion  and  pay  in- 
voice price  for  it,  and  then  work  out  an  adjustment  on 
the  portion  that's  not  satisfactory.  That's  a  PACA  way 
of  doing  business  —the  way  that  most  smart  buyers  and 
sellers  usually  work  out  this  problem. 

Chapter  22 
A  BIRD  IN  THE  HAND 
Slow    pay 


One  of  the  dubious  joys  of  operating  in  the  produce 
business  is  the  opportunity  you  get  to  meet  all  the  mem- 
bers of  the  Pirate  Family.  At  one  time  or  another, 
you've  probably  met  Slow-Pay  Charlie,  Alibi  Ike,  Shuf- 
flin'  Sam,  Postdate  Pete,  Allowance  Al,  and  many  more. 

Chances  are  that  if  you've  been  in  the  business 
long,  you've  met  the  whole  family.  If  you  haven't  had 
this  pleasure, let  me  introduce  you  —  they're  the  family 
about  whom  it  is  often  said: 

"How  much  will  it  cost  to  buy  my  introduction 
back?" 
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They  specialize  in  ignoring  the  Perishable  Agri- 
cultural Commodities  Act.  They  prefer  to  do  business 
their  own  way,  when  it  comes  to  paying  for  produce. 
The  Act  requires  that  a  buyer  must  pay  promptly  for 
purchased  produce,  and  that  a  commission  merchant 
must  render  true  and  correct  accountings  and  also  pay 
the  proceeds  promptly  on  consigned  shipments.  Most 
everyone  in  the  produce  business  knows  this,  and  just 
about  everyone  follows  the  rules.  These  characters 
know  the  rules,  too,  but  they  like  to  play  the  game  of 
violating  the  regulations,  and  trying  to  get  away  with  it. 

Slow-Pay  Charlie  is  always  punctual.  You  can  de- 
pend on  him  to  be  long  on  promises  and  short  on  keep- 
ing them.  He's  sure  to  pay  for  the  produce,  but  only 
when  he  feels  the  shipper  is  about  to  clobber  him. 

Alibi  Ike  operates  in  a  different  way.  He  has  a 
vivid  imagination-—  should  have  been  an  author,  instead 
of  a  produce  man.  He's  always  suffering  from  some 
new  misfortune  which  makes  it  difficult  for  him  to  pay 
you  what  he'd  like  to.  He'll  get  around  to  paying  you, 
though  —  only  when  your  patience  is  about  to  run  out. 
And,  if  your  eyes  are  all  puddled  up,  you  might  not  no- 
tice that  he's  slipped  you  a  check  for  less  than  the  full 
amount  due. 

Shufflin'  Sam's  the  boy  with  the  bank  account  that's 
just  barely  ample.  He'll  pay  you  all  right,  by  check  that 
is  —  then  do  a  quick  shuffle  to  try  to  cover  the  check  at 
the  bank  before  it  arrives.  Every  so  often,  though,  Sam 
doesn't  shuffle  fast  enough,  and  the  check  bounces. 
Then  the  excuses  start  —  he'll  wear  you  down,  before 
you're  finally  paid. 

Next  there's  Postdate  Pete.  His  technique  is  dif- 
ferent —  he'll  pay  all  right,  but  you'll  find  the  check 
postdated,  so  you'll  have  to  wait  for  the  cash.  When  you 
tell  him  about  it,  he'll  say  you're  very  unreasonable  — 
he  was  a  little  short  that  month  . .  .  this  is  the  first 
time,  etc.,  etc. 

Allowance  Al  is  another  member  of  this  club.  You 
think  you  have  a  sale  made  to  him  fair  and  square,   and 
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the  produce  arrives  at  destination  with  the  market 
slipping.  Then  watch  the  action:  He  says  the  bags  are 
wet,  or  the  sewing  is  crooked,  the  brand  is  upside 
down,  or  the  nails  aren't  straight  in  the  crates.  He 
never  offers  you  a  bonus  when  the  market  goes  up, 
though  —  this  merely  demonstrates  that  heTs  a  sharp 
operator.  But  when  the  market  goes  down,  he  has  to 
have  a  dime  or  a  quarter  adjustment,  and  he'll  keep 
stalling  you  on  payment  until  you  give  in. 

But  you  haven't  really  had  it  rough  until  you  be- 
come involved  in  a  game  of  musical  chairs  with  several 
of  these  characters.  Charlie  slow-pays  Ike.  To  cover, 
Ike  uses  that  Alibi  to  Sam.  He  does  a  slow  shuffle  to 
Pete.  And  finally,  Pete  sends  you  a  postdated  check. 
In  a  game  like  that,  you're  lucky  if  you  have  something 
to  put  on  the  chair  when  you're  finished  with  them. 

These  people  are  not  only  pirates  —  they're  para- 
sites, operating  their  business  on  your  money  and  that 
of  other  decent  members  of  the  industry.  You  may 
choose  to  do  business  with  them  if  you  think  that  a  bird 
in  the  bush  beats  one  in  the  hand.  But  don't  kid  your- 
self about  the  consequences  —  you're  paying  through 
the  teeth  in  interest  on  money  advanced  by  the  bank 
while  they're  playing  games  with  your  funds. 

You  don't  have  to  take  this  treatment.  PACA  re- 
quires a  buyer  to  pay  within  10  days  after  accepting 
produce,  and  it  provides  that  a  commission  merchant 
must  render  an  accounting  and  pay  the  proceeds  within 
10  days  after  the  last  sale  from  a  consigned  shipment. 

So,  when  one  of  these  characters  starts  going  into 
his  act,  tell  him  the  score.  If  he  doesn't  pay,  file  a 
complaint  against  him  with  PACA.  You'll  be  helping 
not  only  yourself  —  but  all  the  rest  of  the  industry  who 
are  doing  business  the  PACA  way. 
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Chapter  23 
WHO  MADE  A  NEW  DEAL? 
Accord  and  satisfaction 


Everyone  in  the  produce  business  has  probably 
stared  this  dilemma  in  the  eye,  at  one  time  or  another: 

A  buyer  who  owes  you  an  invoice  price  of  $1000  for 
a  shipment  sends  you  a  check  for  $500  —  with  a  nota- 
tion on  the  check  that  it's  tendered  in  full  payment. 

Should  you  accept  it? 

The  temptation  is  pretty  strong  (especially  if 
you're  a  little  short  on  funds)  to  cash  the  check,  and 
then  notify  the  buyer  that  you're  expecting  him  to  pay 
the  balance. 

But  you'd  better  not  give  in  to  that  temptation.  If 
you  do,  you're  in  for  a  shock.  Let  me  explain  that,  so 
you  won't  think  this  is  another  sermon  against  tempta- 
tion .  .  .  You're  dealing  here  with  a  legal  situation  the 
lawyers  call  an  "accord  and  satisfaction."  This  is  a 
type  of  contract  you  can  stumble  into,  without  even  be- 
ing aware  that  you're  entering  into  a  new  contract. 

A  typical  case  of  this  kind  starts  with  a  valid  con- 
tract between  the  buyer  and  seller.  After  the  load  ar- 
rives at  destination,  a  dispute  develops  between  the 
parties  concerning  the  merchandise,  and  they  are  un- 
able to  reach  an  agreement  that's  mutually  satisfactory. 
Then,  the  buyer  tenders  payment  of  an  amount  that's 
less  than  the  invoice  price  —  with  the  statement  that 
it's  tendered  in  full  and  final  payment. 

Now,  if  you  should  accept  this  check  by  cashing  it, 
you  may  very  well  have  entered  into  a  modification  of 
the  original  contract  —  or  an  "accord  and  satisfaction." 
Therefore,  when  you  see  this  situation  arising,  you'd 
better  see  about  obtaining  some  sound  legal  advice  as 
to  the  various  courses  of  action  that  you  can  follow. 
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If  you  don't  wish  to  settle  for  the  amount  tendered 
by  the  buyer,  then  you  should  return  the  check  to  him, 
promptly.  Request  either  the  full  payment  of  the  con- 
tract price  —  or  the  amount  you  are  willing  to  accept 
in  full  settlement,  if  you  feel  some  adjustment  is  due 
the  buyer.  Then,  if  the  buyer  doesn't  pay  that  amount 
promptly,  file  a  complaint  with  PACA  to  recover  the 
debt. 

To  reach  an  "accord  and  satisfaction,"  two  ele- 
ments are  essential:  For  one  thing,  there  must  be  a 
genuine  dispute  between  the  parties.  For  another,  the 
debtor  must  make  it  clear  that  the  check  is  offered  only 
on  the  condition  that  it  is  accepted  in  full  payment  of 
the  debt.  Under  these  conditions,  the  "accord"  is  the 
seller's  agreement  to  accept  something  less  than  he  is 
entitled  to  receive.  And  his  acceptance  of  an  accord  is 
what's  called  "satisfaction"  —  it  wipes  out  the  buyer's 
obligation. 

You  can  see,  therefore,  that  there's  no  possibility 
of  an  accord  and  satisfaction  when  the  buyer  sends  the 
seller  a  partial  payment,  without  explanation  or  pro- 
test, and  then  subsequently  notifies  the  seller  that  the 
check  was  intended  as  full  and  final  payment.  If  that 
happens  to  you,  you  can  accept  the  partial  payment  — 
and  ask  the  buyer  to  pay  the  balance  due. 

However,  if  a  bona  fide  dispute  has  developed  be- 
tween the  parties,  be  careful  about  accepting  any  pay- 
ment less  than  the  amount  due  —  be  extremely  careful 
when  the  buyer  says  the  payment  is  offered  in  full  set- 
tlement. Here  again,  watch  your  timing  —  don't  delay 
too  long  in  returning  the  check.  If  you  retain  it  for  an 
unreasonable  length  of  time,  the  buyer  may  claim  that 
your  delay  in  returning  the  payment  actually  amounted 
to  agreement  to  accept  less  than  the  full  invoice  value. 

When  a  claim  for  payment  has  not  been  disputed, 
the  legal  ice  you're  skating  on  isn't  so  thin  —  but  it's 
still  slippery.  If  a  buyer  admits  owing  the  amount 
claimed,  he  can't  discharge  it  by  payment  of  any  lesser 
amount.  But  you'll  still  want  to  stay  clear  of  the  bother 
of  any  litigation  over  it. 
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Here,  then,  is  our  suggestion  on  the  PACA  way  to 
proceed  in  such  a  case,  when  a  buyer  gives  you  a  par- 
tial payment  on  an  invoice  with  a  notation  on  the  check 
that  the  payment  is  tendered  in  full  settlement: 

Write  or  wire  the  buyer  promptly  that  you1  re  not 
accepting  the  payment  as  full  settlement.  If  he  agrees 
to  your  accepting  it  as  only  partial  payment  and  puts 
this  in  writing,  then  you1  re  safe  in  depositing  it  on  that 
basis.  But  if  the  buyer  does  not  agree,  hustle  the  check 
back  to  him  —  with  a  demand  for  full  payment  of  the 
contract  price. 


Chapter  24 
IT  AIN'T  NECESSARILY  SO 

Misbranding 


Maybe  itfs  true  that  a  rose  by  any  other  name 
smells  as  sweet.  But  in  the  produce  business  it's  a  lot 
better  to  listen  to  the  other  poet  who  said,  nA  rose  is  a 
rose  is  a  rose." 


When  you  buy  medicines  or  candy  or  insecticides, 
the  labels  tell  you  exactly  the  amount  and  type  of  the 
ingredients  which  are  inside  the  wrapper  or  container. 
The  misbranding  rules  under  PACA  are  intended  to  in- 
sure that  the  labels  on  fruit  and  vegetable  packages  ac- 
curately describe  the  contents. 

PACA  regulations  don't  require  any  particular 
markings  of  any  kind  on  packages.  But  they  do  require 
that,  if  the  packages  are  labeled  or  marked,  the  mark- 
ings must  be  accurate.  It's  simple,  therefore,  to  com- 
ply with  the  regulations  —  just  make  sure  that  the 
produce  you  pack  in  your  boxes,  bags,  lugs  or  baskets 
is  the  kind,  the  grade,  the  quality  and  quantity  stated  on 
the  label.  And  be  sure  that,  if  the  label  reports  where 
the  produce  was  grown,  the  statement  is  accurate. 
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At  this  point,  there1  s  no  need  to  discuss  cases  of 
deliberate  misrepresentation  by  the  shady  traders  who 
alter  and  forge  labels  and  certificates,  switch  loads, 
and  short  count  you  all  the  way.  They  know  they T re  do- 
ing wrong,  PACA  or  no  PACA. 

It's  those  who  are  trying  to  do  business  the  PACA 
way  that  may  need  some  help  because  of  inadvertent 
misbranding,  or  misunderstanding  of  the  law. 

Let's  take  a  look  at  the  brief  paragraph  that  we're 
talking  about.  It  says  it's  unlawful  for  any  commission 
merchant,  dealer  or  broker: 

"to  misrepresent  by  word,  act,  mark,  stencil, 
label,  statement,  or  deed,  the  character,  kind, 
grade,  quality,  quantity,  size,  pack,  weight, 
condition,  degree  of  maturity,  or  state,  coun- 
try, or  region  of  origin  of  any  perishable  agri- 
cultural commodity  received,  shipped,  sold  or 
offered  to  be  sold  in  interstate  or  foreign 
commerce." 

Of  all  these,  grades  and  origin  appear  to  be  most 
troublesome.  The  Department,  last  fiscal  year,  made 
1612  spot  checks.  Among  these,  234  violations  were 
found,  mostly  of  lots  that  failed  to  meet  the  grade 
marked,  or  that  hadn't  come  from  the  origin  shown. 
That's  a  pretty  high  percentage. 

Of  course,  the  best  way  to  be  sure  your  grade 
markings  are  correct  is  to  have  your  products  Federal- 
State  inspected  at  shipping  point.  Thinking  that  you're 
familiar  enough  with  the  standards  to  correctly  grade 
your  products  may  lead  you  into  trouble.  Often,  there's 
a  tendency  to  relax  the  standards  "just  a  little"  and 
misrepresent  the  quality. 

And  don't  think  you've  found  an  answer  by  dropping 
the  "U.  S."  and  simply  calling  your  product  "Number 
One,"  or  maybe  "Fancy,"  in  those  instances  where 
these  are  official  U.  S.  grade  designations.  The  ruling 
is  that  the  "U.  S.  No.  1"  and  "No.  1"  carry  the  same 
meaning.    And  other  agencies  that  take  an  interest  in 

49 


labeling,    such  as  Food  and  Drug    Administration  and 
Federal  Trade  Commission,  agree. 

The  safest  thing  to  do  is  avoid  using  a  term  thatfs 
identified  with  grades  when  your  produce  is  of  poor 
quality.  Of  course,  many  States  require  a  grade  label 
on  fruits  and  vegetables;  in  that  case,  you  just  have  to 
see  that  a  correct  State  or  Federal  grade  is  used. 

The  most  common  violation  involving  misbranding 
results  from  packing  produce  in  used  or  secondhand 
containers.  When  secondhand  bags  are  used,  the  bags 
should  be  turned  inside  out  or  the  original  markings 
should  be  obliterated.  All  old  labels  or  marks  on  boxes 
or  crates  should  be  painted  out  or  removed. 

Many  shippers  seem  to  feel  that  it's  a  lot  of  trou- 
ble to  follow  the  regulations  in  respect  to  misbranding 
when  using  secondhand  containers.  But  it's  much 
simpler  to  understand  the  regulations  and  follow  them 
prior  to  shipment  than  it  is  to  become  involved  in  a 
dispute  with  the  buyer  after  arrival  at  destination  — 
and  also  be  required  to  explain  the  violation  to  the 
Department. 

There's  a  very  practical  dollars- and-cents  value 
to  proper  labeling,  too.  If  the  contract  calls  for  U.  S. 
No.  1  potatoes,  that  contract  isn't  filled  just  because  the 
bag  says  the  spuds  are  Number  Ones.  If  inspection 
shows  they  don't  come  up  to  grade,  the  buyer  will  be 
justified  in  rejecting  the  shipment  or  filing  a  claim  for 
damages.  And  he'll  probably  collect,  too,  even  if  the 
misbranding  was  not  intentional. 

But  there's  an  even  greater, more  important  bene- 
fit to  all  of  us  in  this  industry  that  comes  with  proper, 
trustworthy  branding.  The  merchant  who  sells  a  mis- 
branded  product  doesn't  compete  fairly.  What  he  does 
is  offer  an  inferior  product,  and  delude  the  buyer  into 
thinking  it's  "just  as  good"  as  the  reputable  merchant 
is  offering.  Obviously,  it  isn't;  and,  since  the  quality  is 
inferior,  it  can  be  sold  cheaper. 
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Misbranding  is  an  insidious,  cancerous  practice. 
You  can't  tolerate  "just  a  little  bit"  of  it  —  open  the 
door,  and  it  overwhelms  you.  When  misbranding's 
cleaned  out  completely,  the  produce  industry  will  be  a 
better  place  for  all. 

Chapter  25 
NO  POUND  OF  FLESH 

Informal  settlements 


Many  produce  dealers  —  if  you  can  believe  the  car- 
toons —  sit  behind  huge  desks  loaded  with  telephones 
ringing  insistently,  and  try  to  carry  on  three  conversa- 
tions at  once. 

Exaggerated?    A  little,  maybe  —  sometimes. 

But  such  a  scene  is  a  good  one  to  imagine,  in  ex- 
plaining the  big  role  that  "informal  settlements"  play 
in  doing  business  the  PACA  way.  Let's  suppose  this 
busy  individual  has  a  car  of  highly  perishable  produce 
on  track  at  a  terminal  market.  And  a  dispute  has 
arisen  between  him  (the  buyer,  let's  say)  and  the  seller, 
as  to  whether  good  delivery  was  made. 

This  is  one  type  of  dispute  that  the  Perishable 
Agricultural  Commodities  Act  was  created  to  deal  with. 
And  the  method  of  operation  used  in  dealing  with  it  has 
been  carefully  worked  out  tomake  PACA  service  quick- 
ly and  conveniently  available  to  help  this  produce  deal- 
er —  and  all  the  others  of  whom  he's  typical. 

This  dealer's  immediate  reaction  —  when  he  gets 
such  a  problem  —  is  to  pick  up  one  of  his  phones,  and 
call  Washington,  or  the  PACAMan  who  serves  his  area. 
He  wants  to  know  what  his  rights  and  responsibilities 
are  —  where  he  stands.  And  then  he'll  make  up  his 
mind  as  to  what  he'll  do.  He  is  careful  to  give  the 
PACA  Man  all  the  facts  —  and  just  as  careful  not  to 
color  them  any  in  his  favor.    He  knows  that  the  PACA 
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Manfs  informal  opinion  is  only  as  good  as  the  com- 
pleteness and  accuracy  of  the  information  on  which  it 
is  based. 

The  PACA  Man  is  happy  to  lend  a  helping  hand. 
PACA  Men  encourage  telephone  inquiries,  because  the 
calls  often  give  them  a  chance  to  head  off  trouble  — 
rather  than  getting  into  the  picture  after  the  dispute  be- 
tween two  parties  has  gotten  so  bad  that  the  chances  of 
arranging  an  amicable  settlement  are  nil. 

Sometimes,  it  is  necessary  for  the  PACA  Man  to 
discuss  the  matter  fully  with  both  parties,  before  he's 
in  a  position  to  give  an  opinion  —  an  opinion,  inciden- 
tally, which  is  itself  informal.  In  those  cases  —  where 
immediate  action  is  necessary,  and  where  the  calling 
party  says  he  wants  it  done  —  the  PACA  Man  contacts 
the  other  party  to  see  if  he  can't  get  the  problem 
straightened  out. 

The  PACA  Man  never  records  such  an  inquiry  as  a 
complaint  under  the  Act.  But,  of  course,  either  of  the 
parties  may  follow  up  such  an  inquiry  by  filing  an  ac- 
tual written  informal  complaint.  In  handling  it,  the 
PACA  Man  may  turn  to  correspondence,  or  he  may  do 
it  by  personal  contact.  His  investigation  might  involve 
an  examination  of  the  books  and  records  of  the  party 
complained  against  to  determine  if  a  true  and  correct 
accounting  has  been  made  in  connection  with  a  joint  ac- 
count or  consignment  transaction.  Or  he  may  make  an 
examination  to  determine  whether  damages  claimed  by 
a  party  to  a  transaction  were  actually  sustained. 

The  record  over  the  years  shows  clearly  that  the 
produce  industry  likes  to  handle  its  disputes  on  this  in- 
formal, amicable  basis  —  rather  than  becoming  in- 
volved in  the  filing  of  formal  complaints.  That  attitude 
prevails  because  most  produce  men  want  to  operate 
fairly,  in  a  give-and-take  industry.  They're  in  business 
to  earn  an  honest  living  —  not  to  exact  a  pound  of  flesh 
at  the  expense  of  another  party. 

During  last  fiscal  year,  PACA  Men  handled  more 
than   3  thousand    complaints   —  to   say    nothing    of   the 
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thousands  of  inquiries  which  never  became  more  than 
that. 

But  ball  players  and  lawyers  say  you  can't  win 
them  all.  And  PACA  Men  say  you  can't  settle  them  all 
informally  —  no  matter  how  hard  you  try.  Last  year, 
339  cases  went  on  to  "formal  proceedings"  —  a  subject 
we'll  tell  you  about  next  week. 

Chapter  26 
SOUP  AND  FISH 
Formal  proceedings 


Some  of  the  biggest,  best  laughs  in  show  business 
are  built  around  the  efforts  of  an  informal-type  char- 
acter to  "put  on  the  dog."  His  starched  shirt  front 
pops  out.  Or  it  lights  up  with  the  sign,  Eat  at  Joe's.  Or 
the  character  trips  over  pants  that  Sam  made  too  long. 

You  might  think  there' d  be  the  same  trouble  in  the 
produce  business  — ■  that  "going  formal"  doesn't  seem 
appropriate  for  the  down-to-earth  operators  that 
abound  in  this  business. 

It's  certainly  true  that  the  produce  industry  leans 
to  informality.  And  most  of  the  complaints  under  the 
Perishable  Agricultural  Commodities  Act,  as  we  told 
you  last  week,  are  settled  in  an  informal  manner.  Only 
a  relatively  few  —  one  out  of  every  10  or  so  —  is 
handled  by  formal  action. 

But  don't  jump  to  the  conclusion  that  formal  pro- 
ceedings are  not  for  you.  They  might  be  just  the  thing 
for  you,  in  some  case.  When  you're  doing  business  the 
PACA  way,  there  are  times  when  formal  proceedings 
are  not  only  necessary,  but  very  helpful. 

The  troublesome  "no  pay"  incidents  are  one  of  the 
type  of  cases  where  formal  complaints  often  are  nec- 
essary.   This  is  the  type  of  case  where  the  buyer  has 
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accepted  the  goods,' has  no  fault  to  find,  but  says  he  has 
no  money.  This  pretty  well  rules  out  the  chances  of  an 
amicable  settlement  and,  if  the  other  party  wants  to 
pursue  the  case,  his  only  alternative  under  PACA  is  to 
file  a  formal  complaint. 

If,  as  the  result  of  a  formal  complaint,  an  order 
calling  for  payment  of  reparation  is  issued,  and  the 
party  doesn't  pay  within  30  days  or  appeal  to  the  courts, 
his  license  is  automatically  suspended.  And  that  puts 
him  out  of  business,  until  he  satisfies  the  order. 

But  formal  proceedings  are  helpful  in  ways  that  go 
far  beyond  the  simple  failure  to  pay.  Often, honest  dis- 
putes of  substance  arise  between  produce  men  —  dis- 
putes concerned  not  with  money  primarily,  but  with 
highly  legal  or  technical  questions. 

Where  that's  the  case,  there's  obvious  benefit  to 
the  disputing  parties  —  and  to  all  the  industry  —  to  set 
the  dispute  up  in  formal  form.  Then  the  parties  gain 
the  benefit  of  a  legal  determination  of  their  rights  and 
responsibilities  in  the  situation  in  which  they  find 
themselves. 

One  of  the  big  advantages  of  formal  proceedings  is 
the  opportunity  they  afford  for  the  holding  of  oral  hear- 
ings. Such  hearings  can  be  held  when  they're  requested 
by  the  respondent  party,  and  where  the  amount  in  dis- 
pute is  over  $500.  The  hearing  is  held  where  the  re- 
spondent party's  place  of  business  is  located,  and 
makes  it  possible  for  all  the  facts  in  the  case  to  be 
brought  out  clearly. 

The  qualifications  of  the  men  who  handle  formal 
proceedings  are  still  another  reason  for  their  value. 
PACA  Men  are  specially  trained  in  the  workings  of  the 
fruit  and  vegetable  industry.  And  the  attorneys  from 
USDA's  Office  of  the  General  Counsel  who  work  on  these 
proceedings  also  are  educated  in  the  intricate  ins-and- 
outs  of  the  produce  business. 

Because  these  men  are  specialists  in  handling  such 
disputes,   you  can  be   sure  they'll  treat  your  problems 
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realistically.  Nevertheless,  you  must  realize  that  set- 
tlement of  cases  through  formal  proceedings  takes 
longer  than  when  they  can  be  handled  informally.  For 
one  thing,  we  in  the  Department  have  no  real  control 
over  the  time  consumed  because  the  parties  to  the  dis- 
pute themselves  frequently  drag  out  cases  by  their 
tactics.  Even  so,  routines  have  been  set  up  —  and  ar 
constantly  being  reviewed  —  to  speed  up  the  complaint 
handling  in  a  way  that  the  industry  wants  and  needs. 

There  is  no  charge  for  these  services  that  the 
PACA  Man  renders  you;  this  is  one  of  the  many  activi- 
ties supported  primarily  by  the  annual  fee  you  pay  for 
your  PACA  license.  And  there  may  be  no  need  for  you 
to  hire  a  lawyer  to  file  your  complaint.  You  can  do  it 
yourself,  unless  the  nature  of  your  complaint  is  highly 
complex  ortechnical.  If  it  should  be  complicated  or  in- 
volve highly  technical  legal  questions,  then  it's  wise  to 
utilize  an  attorney's  services,  for  he  can  help  you  to 
make  a  clear  convincing  presentation  of  your  case. 

The  handling  of  formal  complaints  provides  an  ef- 
ficient "follow-through"  when  you  "do  business  the 
PACA  way,"  as  the  record  proves. 
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Chapter  27 
THE  BIG  STICK 
Disciplinary  action 

Ancient  Greeks  used  a  simple,  effective  system  for 
keeping  undesirables  out  of  their  forums.  A  secret 
ballot  was  taken  on  admitting  an  applicant;  if  just  one 
black  ball  was  cast  against  you,  you  were  out.  Some 
clubs  still  use  that  custom »  Another  system  —  "the 
silent  treatment"  —  is  sometimes  used  for  much  the 
same  purpose.  Rigid  application  of  it  can  be  a  fear- 
some penalty,  as  those  of  you  who've  seen  it  used  in 
military  service  well  know. 

Through  the  years  of  history,  people  have  used 
some  such  system  to  choose  those  they  want  to  associ- 
ate with  —  and  to  ostracize  others. 

A  modern  application  is  found  in  the  Perishable 
Agricultural  Commodities  Act.  It  was  set  up,  you  know, 
at  the  request  of  the  produce  industry,  and  through  its 
efforts.  And  its  framers  made  PACA  a  law  with  real 
teeth  in  it. 

They  recognized  that  about  the  worst  thing  you  can 
do  to  a  business  man  is  to  put  him  out  of  business.  So 
that's  exactly  what  they  provided  as  the  enforcement 
penalty  under  PACA  —  either  denying  an  offender  a 
right  to  engage  in  the  business,  or  putting  the  offender 
out  of  business  by  suspending  or  revoking  his  license. 

The  vast  majority  of  people  in  the  produce  industry 
are  honest,  straight-forward  businessmen.  However, 
unscrupulous  operators  sometimes  creep  into  the  in- 
dustry, disarrange  the  pattern  of  orderly  marketing, 
offer  unfair  competition,  and  promote  practices  which 
border  on  fraud. 

To  guard  against  this  element,  the  Act  makes  it 
mandatory,  first,  that  each  commission  merchant, 
dealer  and  broker  engaged  in  interstate  or  foreign  com- 
merce must  obtain  a  license  under  the  Act.     Persons 
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who  try  to  operate  without  a  valid,  effective  license  are 
subject  to  a  fine  of  $500  for  each  offense,  and  $25  for 
each  day  the  offense  continues.  In  flagrant  cases,  the 
courts  issue  injunctions  against  habitual  offenders.  An 
offender  who  violates  this  injunction  can  be  given  an 
additional  fine  or  jail  sentence. 

Second,  the  law  provides  a  penalty  for  persons 
who've  obtained  a  license  but  insist  on  misusing  it  by 
repeatedly  engaging  in  unfair  practices.  In  these 
cases,  the  Department  can  and  does  suspend  or  revoke 
the  violator's  license. 

The  difference  between  the  two  penalties  is  this: 
"suspension"  orders  generally  run  for  a  maximum  of 
90  days  —  while  a  "revocation"  withdraws  indefinitely 
the  authority  to  conduct  business. 

A  suspended  license  is  automatically  reinstated 
after  the  suspension  period,  provided  the  proper  fees 
have  been  paid  to  keep  the  license  in  effect.  But  after  a 
revocation,  the  offender  must  apply  for  a  new  license, 
and  that  new  license  can't  be  issued  for  a  minimum 
period  of  one  year  following  the  imposing  of  the  penalty. 

In  two  special  situations,  a  suspension  of  license 
can  remain  in  effect  for  an  indefinite  period  of  time. 
The  first  is  where  a  party  against  whom  a  reparation 
order  is  issued  fails  to  pay  the  award  and  fails  to  over- 
come the  order  following  an  appeal  to  the  courts.  The 
second  is  where  a  licensee  refuses  to  allow  access  to 
his  records  in  response  to  a  request  by  a  PACA  Man; 
in  this  case,  the  suspension  remains  in  effect  until  the 
records  are  made  available. 

The  penalties  provided  by  law  not  only  put  a  man 
out  of  business.  They  also  may  tarnish  his  reputation, 
because  the  regulations  provide  that  suspension  and  re- 
vocation orders  shall  be  published,  as  we'll  report  in 
more  detail  next  week. 

These  are  severe  penalties,  and  the  Department 
recognizes  they  are.  It  takes  disciplinary  action  only 
when    an    offender    has    committed    repeated,    flagrant 
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violations  —  never  against  anyone  involved  simply  in  an 
honest  dispute. 

The  produce  industry,  too,  recognizes  that  these 
are  severe  penalties.  But  industry  leaders  agree  to- 
day —  as  did  the  Act's  framers  30  years  ago  —  that  ef- 
fective penalties  are  necessary  to  protect  the  many  who 
"do  business  thePACA  way"  against  the  non-complying 
few  who  seek  to  take  advantage  of  them. 

Legitimate  produce  operators  support  these  pro- 
visions by  lining  up  solidly  behind  them  —  and  by  re- 
fusing to  do  business  with  the  person  whose  license  is 
suspended  or  revoked.  In  doing  business  the  PACA 
way,  they're  protecting  themselves  —  as  men  have 
done  down  through  all  the  ages  —  against  undesirable 
elements. 

Chapter  28 
"SHOW  PEOPLE  THE  LIGHT!" 

Publishing  the  facts 

"Show  people  the  light,"  a  great  journalist  once 
said,  "and  they'll  find  their  way." 

That  view  has  been  honored,  in  administration  of 
the  Perishable  Agricultural  Commodities  Act,  as  an 
essential  of  "doing  business  the  PACA  way."  We  pub- 
lish facts  fully  —  to  let  you  in  the  produce  business 
know  what  we're  doing,  and  why  we're  doing  it.  In  that 
way,  we  give  aid  to  the  great  bulk  of  produce  men  — 
helping  them  to  be  on  their  guard  against  those  who  are 
indisposed  to  compete  fairly. 

In  the  last  three  articles  in  this  series,  we've  told 
you  how  we  go  about  straightening  things  out,  when 
some  one  gets  badly  out  of  step  in  the  industry.  Last 
week,  we  told  you  about  the  disciplinary  actions  we 
sometimes  have  to  take  —  suspending  or  revoking  an 
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operator's  license,  when  he  simply  refuses  to  observe 
the  law. 

When  that's  done,  the  operator  of  course  has  no 
license.  He  has  no  right  to  be  trading  in  produce.  And 
it's  only  fair  that  other  operators  in  the  produce  busi- 
ness should  be  warned  against  him.  Therefore,  when  a 
license  is  suspended  or  revoked,  we  put  together  the 
facts  that  were  the  cause  for  that  action  and  make  those 
facts  available  to  the  press. 

Of  course,  when  the  operator  remedies  that  trou- 
ble and  gets  his  license  back,  then  we  promptly  an- 
nounce that  fact,  too  —  in  fairness  to  him,  and  so  that 
members  of  the  trade  can  know  that  he's  again  eligible 
to  trade  in  the  produce  industry. 

The  great  majority  of  our  releases  to  the  press 
report  on  the  suspension  of  a  person' sPACA  license  be- 
cause he  has  failed  to  pay  a  reparation  order  —  fol- 
lowed then  by  the  lifting  of  the  suspension  when  the  op- 
erator finally  pays  the  reparation.  If  there  should  be 
more  than  one  unpaid  reparation  order  against  an  oper- 
ator, we  summarize  all  the  orders  which  have  been  is- 
sued against  him.  That's  a  new  procedure,  started 
recently  at  the  recommendation  of  the  PACA  Industry 
Conference  Group. 

Sometimes  an  operator's  PACA  license  expires 
while  a  complaint  against  him  is  being  considered.  We 
report  that,  too,  when  it  happens  —  and,  when  he's 
cleared  up  the  reparation  payment,  we  report  that  he's 
again  eligible  for  license. 

Another  action  we  report  regularly  is  a  decision  to 
refuse  to  issue  a  license  to  an  applicant.  Licenses  are 
denied  when  the  applicant  has  been  shown  conclusively 
to  be  unfit  to  operate  in  the  produce  business.  Report- 
ing the  denials  of  licenses  to  these  operators  ties  in  with 
the  announcing  of  license  suspensions  and  revocations. 

Another  type  of  action  is  now  being  announced, 
again  at  the  suggestion  of  the  Industry  Conference 
Group.     Surety  bonds   sometimes  are  required  by  the 
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PAC  Act  before  a  person  can  be  licensed  or  before  he 
can  be  employed  in  a  responsible  position  by  another 
licensee.  When  this  happens,  we  issue  a  press  release 
giving  the  names  of  the  persons  involved  and  the  a- 
mount  of  the  bond.  These  bonds  guarantee  payment  up 
to  their  face  value  for  any  reparation  orders  which  may 
be  issued  while  they  are  in  effect. 

The  rapid,  drastic  changes  that  are  constantly  tak- 
ing place  in  the  produce  industry  have  led  us  to  issue 
articles  of  still  another  kind,  on  occasion.  We  do  that 
when  a  dispute  arises  over  some  new  situation  in  the 
produce  industry,  and  we're  called  on  to  make  an  in- 
terpretation of  the  PACAway  of  doing  business  in  those 
circumstances.  When  we  make  such  a  decision,  it's  of 
wide  general  interest  to  the  industry.  Therefore,  we 
report  fully  to  the  press  on  the  situation,  and  on  how  we 
have  interpreted  the  Act  to  apply  to  the  situation.  In 
such  cases,  of  course,  we  don't  report  the  names  of  the 
parties  who  might  be  involved  in  the  typical  transaction. 

And,  of  course,  we  issue  other  information  about 
PAC  A  operators  which  are  of  interest  to  you  in  the 
trade.  We  report,  for  example,  when  there  are  court 
decisions  in  regard  to  PACA  cases.  And  we  report  on 
such  subjects  as  the  current  proposal  to  amend  the 
PACA  regulations. 
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Chapter  29 
THE  END  IS  JUST  THE  BEGINNING 
Conclusion 

The  most  famous  series  of  all  is  the  World  Series 
which  winds  up  every  October.  The  cry  of  the  losers  is 
always  "Wait  until  next  year"  and  they  start  planning 
immediately  for  the  next  series.  We  don't  follow  the 
same  yearly  schedule  as  the  baseball  teams,  but  per- 
haps we,  too,  will  have  another  of  these  PACA  series 
sometime  in  the  future. 

One  thing  for  certain  is  that  the  end  of  the  World 
Series  does  not  signal  the  end  of  baseball.  Activity 
simply  shifts  over  to  the  "Hot  Stove  League"  where 
baseball  is  cussed  and  discussed,  waiting  for  the  start 
of  the  next  season.  In  fact,  the  Series  itself  would  have 
little  meaning  if  it  weren't  for  the  attention  and  interest 
given  to  baseball  the  year  around. 

The  same  thing  holds  true  for  this  series  of  arti- 
cles in  relation  to  PACA.  This  series  itself  is  of  minor 
importance  in  comparison  with  the  over-all  subject  of 
PACA  activities.  What  really  counts,  therefore,  is  how 
much  attention  and  consideration  is  given  to  "Doing 
Business  the  PACA  Way"  as  a  regular,  continuing  part 
of  your  business  operations. 

No  produce  man  worth  his  salt  would  say  to  him- 
self one  morning  that  he  knows  all  the  answers  in  the 
produce  business  and  he  no  longer  has  to  pay  any  atten- 
tion to  what's  going  on  in  the  markets.  In  the  same 
manner,  something  new  is  always  developing  in  the 
PACA  fields  of  activity.  There  has  to  be,  if  it  is  going 
to  keep  up  with  our  ever-changing  and  growing  produce 
industry. 

So,  as  a  final  suggestion  to  the  readers  of  this 
series,  don't  figuratively  put  PACA  on  the  shelf.  Keep 
it  handy  at  all  times.  Familiarize  yourself  with  the 
PACA  regulations.    Learn  and  use  correctly  the  trade 


terms  and  definitions.     Make  operating  on  the  basis  of 

these  principles  "second  nature"  to  you.  ft 

Help  yourself  and  help  the  industry  by  doing  busi- 
ness the  PACA  way. 

THE  END 


« 
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FOR  FURTHER  INFORMATION 


For  further  information,  contact  the 

Regulatory  Branch 
Fruit  and  Vegetable  Division 
Agricultural  Marketing  Service 
U.  S.  Department  of  Agriculture 

at  the  most  convenient  of  the  following  offices: 

Room  2932 

South  Agriculture  Building 
Washington  25,   D.  C. 
Phone:    DUdley  8-2272  or 
DUdley  8-4180 

Room  1119 

U.S.  Customs  House 
610  S.  Canal  Street 
Chicago  7,    Illinois 
Phone:    HArrison  7-6910 

Extension  323  or  324 

Room  2129 

300  W.  Vickery  Street 
Fort  Worth  4,   Texas 
Phone:    EDison  5-5341 

Extension  401  or  423 

Room  457 

Western  Pacific  Building 
1031  So.  Broadway 
Los  Angeles  15,  California 
Phone:    Richmond  9-4711 
Extension  397 

Room  702 

139  Centre  Street 

New  York  13,    New  York 

Phone:    REctor  2-3100 

Extension  390  or  391 

14  Old  Postal  Arcade  Building 
Winter  Haven,  Florida 
Phone:    CYpress  3-1091 


